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PREFACE 

In h i s message of October 11 , 1961, the l a t e P re s iden t Kennedy noted 

tha t : "We as a n a t i o n have f o r too long postponed an i n t e n s i v e search f o r 

s o l u t i o n s to the problems of the men ta l ly r e t a r d e d . " The I n s t i t u t e of Law, 

P s y c h i a t r y and Cr imino logy of The George Washington U n i v e r s i t y i s c u r r e n t l y 

conduct ing an e m p i r i c a l s tudy of the ope ra t ion of laws and admin i s 

t r a t i v e p r a c t i c e s a f f e c t i n g the menta l ly re ta rded and t h e i r f a m i l i e s . S ince 

s o c i e t y ' s responses to the s p e c i a l needs, l i m i t a t i o n s and p o t e n t i a l of the 

men ta l ly regarded are to a l a r g e extent expressed i n , and l i m i t e d by , the 

law and i t s a d m i n i s t r a t i o n , we b e l i e v e tha t such a s tudy , and the g u i d e l i n e s 

f o r improvement, bo th l e g i s l a t i v e and o p e r a t i o n a l , which we hope to d e r i v e 

from i t , i s an e s s e n t i a l par t of tha t quest to which the P r e s i d e n t , and the 

n a t i o n , were thus committed. 

The p r o j e c t , made p o s s i b l e by a p lann ing grant from the N a t i o n a l A s s o c i a 

t i o n f o r Retarded C h i l d r e n and a p r o j e c t grant from the N a t i o n a l I n s t i t u t e of 

Men ta l H e a l t h (MH-01947), had i t s o r i g i n s in the recommendations of the Task 

Force on Law of the P r e s i d e n t ' s Pane l on M e n t a l R e t a r d a t i o n , and in the f i n d i n g s 

and recommendations of a s i m i l a r e m p i r i c a l study completed by the I n s t i t u t e 

about a year ago. Th i s study, of de te rmina t ions of c i v i l incompetency (proceedings 

tha t may lead to the appointment of a guard ian or conse rva to r ; ad hoc determina

t i o n s of competency in cases i n v o l v i n g the v a l i d i t y of a con t r ac t or a marr iage , 

e l i g i b i l i t y fo r d r i v e r s l i c e n s u r e , c a p a c i t y to v o t e , to sue and be sued, to 

t e s t i f y in c o u r t , e t c . ; the e f f e c t o f d i s a b i l i t y de terminat ions by the VA and 

S o c i a l S e c u r i t y A d m i n i s t r a t i o n s ; and personal and es ta te p lann ing fo r the 

incompetent), was concerned not a lone w i t h the menta l ly r e t a r d e d , but w i t h 



impairments a s soc i a t ed w i t h p h y s i c a l and mental i l l n e s s and w i t h the ag ing 
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process as w e l l . The cu r r en t study - The M e n t a l l y Retarded and the Law -

was designed to apply the e m p i r i c a l r e sea rch techniques developed in the 

Men ta l Competency Study to the f u l l spectrum of the l aw ' s engagement w i t h 

the men ta l ly r e t a r d e d , and to c o l l e c t the data - bo th normative and e m p i r i c a l -

r e q u i r e d to t e s t and implement the recommendations of the P r e s i d e n t ' s Pane l 

on Men ta l R e t a r d a t i o n . I t s o b j e c t i v e s are t o : 

1 . b r i n g together and ana lyze the e x i s t i n g laws in every j u r i s d i c t i o n 
throughout the country - bo th s t a tu t e s and cour t d e c i s i o n s - a f f e c t 
ing the men ta l ly r e t a r d e d ; 

2 . s tudy the ope ra t i on o f these laws in a c t u a l p r a c t i c e in s e l e c t e d 
j u r i s d i c t i o n s ; 

3. b r i n g to bear upon the a n a l y s i s of the data thus ob ta ined , the 
i n s i g h t s and pe r spec t ives of a v a r i e t y of d i s c i p l i n e s , i n c l u d i n g l aw , 
med ic ine , psychology, s o c i o l o g y , c r i m i n o l o g y and s o c i a l work; 

4 . e s t a b l i s h and ma in t a in l i a i s o n w i t h p r o f e s s i o n a l and l a y groups 
working w i t h the r e t a r d e d , and w i t h persons and agencies r e s p o n s i b l e 
fo r the a d m i n i s t r a t i o n and enforcement of laws a f f e c t i n g the 
r e t a r d e d , in order to i d e n t i f y more a c c u r a t e l y the problems and 
advantages inheren t in v a r i o u s a l t e r n a t i v e programs and p r a c t i c e s ; 

5. d e r i v e from such study and a n a l y s i s , g u i d e l i n e s f o r new l e g i s l a t i o n ; 
and 

6. p u b l i s h the f i n d i n g s and recommendations of the p r o j e c t in a form 
approp r i a t e fo r use by i n d i v i d u a l s and groups i n t e r e s t e d in the 
improvement of laws and p r a c t i c e s a f f e c t i n g the men ta l ly r e t a rded . 



In t h i s t a sk , the I n s t i t u t e has been very g r e a t l y a s s i s t e d by the dedica ted 
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and knowledgeable members of i t s A d v i s o r y B o a r d , and by the p r o f e s s i o n a l 

and a d m i n i s t r a t i v e s t a f f o f the N a t i o n a l A s s o c i a t i o n fo r Retarded C h i l d r e n . 

The i n i t i a l phase o f the p ro jec t was the c o l l e c t i o n i n f u l l t ex t o f a l l 

of the s t a t u t e s , and as many of the a d m i n i s t r a t i v e r e g u l a t i o n s as cou ld be 

d i s c o v e r e d , o f a l l 51 j u r i s d i c t i o n s o f the coun t ry , a f f e c t i n g the menta l ly 

r e t a rded . Because of the wide v a r i e t y of l e g i s l a t i v e enactments, non-uniform 

index ing systems, and d i f f i c u l t y o f access to implementing r e g u l a t i o n s , t h i s 

was no s m a l l under tak ing . It was, however, a necessary one in order to make 

p o s s i b l e an appropr i a t e s e l e c t i o n o f j u r i s d i c t i o n s fo r e m p i r i c a l s tudy , 

adequate ly t a k i n g i n t o account geographic d i s t r i b u t i o n , the t y p i c a l i t y and 

a t y p i c a l i t y of s t a t e l aws , l eng th of ope ra t ion under e x i s t i n g l aws , and the 

na ture o f s e r v i c e s a v a i l a b l e fo r the men ta l ly re ta rded . 

Today there are more than 200,000 persons in r e s i d e n t i a l care i n s t i t u t i o n s 

f o r the menta l ly r e t a r d e d , w i t h many others on " w a i t i n g l i s t s , " and s t i l l o thers 

in temporary (which of ten becomes permanent) placement in s t a t e mental h o s p i t a l s 

and other f a c i l i t i e s . The Task Force on Law expressed concern about the 



inadequacies of the present laws governing admiss ion to such i n s t i t u t i o n s , 

p r o t e c t i o n of the c i v i l and human r i g h t s o f p a t i e n t s , p r o v i s i o n of educat ion 

and t r a i n i n g focused on the goa l of u l t i m a t e r e l e a s e to the community, 

p r o t e c t i o n of both persona l and proper ty i n t e r e s t s , and mandatory p e r i o d i c 

review of the need f o r t o t a l i n s t i t u t i o n a l care . Al though these inadequacies 

have long been known to e x i s t , and a l though the a t t i t u d e s of p r o f e s s i o n a l 

persons about the app rop r i a t e r o l e o f the t o t a l care i n s t i t u t i o n v i s - a - v i s 

community a l t e r n a t i v e s has changed markedly, l i t t l e has been done to develop 

i n s t i t u t i o n a l i z a t i o n laws tha t w i l l permit e f f e c t i v e programs to meet the 

problems of mental r e t a r d a t i o n , and a t the same t ime preserve the c i v i l r i g h t s , 

p ro t ec t the proper ty and safeguard the human d i g n i t y of the mentally r e t a rded . 

I n the pages tha t f o l l o w w i l l be found a c h a r t i n g and a n a l y s i s of the 

s t a tu t e s and a d m i n i s t r a t i v e r e g u l a t i o n s governing i n s t i t u t i o n a l care of the 

men ta l ly r e t a rded . I t provides an e s s e n t i a l po in t o f depar ture fo r s t a t e 

p l ann ing groups and others i n t e r e s t e d in the improvement of our present laws. 

I t is by no means, however, a f u l l " p i c t u r e " of the law - on ly e m p i r i c a l study 

can r e v e a l how the law operates in a c t u a l p r a c t i c e ( the r epor t of our e m p i r i c a l 

researches over a th ree -year pe r iod i n a dozen or so s e l e c t e d s t a t e s , w i l l be 
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completed in about 8 months). 

Fo r example, in one of the s ta tes inc luded in our e m p i r i c a l s t u d i e s , there 

i s s t a t u t o r y p r o v i s i o n fo r p e r i o d i c e v a l u a t i o n o f pa t i en t s i n r e s i d e n t i a l care 

i n s t i t u t i o n s ; but the i n s t i t u t i o n s have no r e s i d e n t p s y c h o l o g i s t s , and hence 

inmates are never r e t e s t e d . In another , the s t a t u t e provides tha t commitment 

to a s t a t e t r a i n i n g schoo l s h a l l not of i t s e l f dep r ive persons so committed of 

t h e i r c i v i l r i g h t s ; ye t i n p r a c t i c e , none o f the inmates (even those " v o l u n t a r i l y " 

admitted) are a l lowed to handle t h e i r own p rope r ty , apply f o r d r i v e r ' s or marr iage 

l i c e n s u r e , enter i n t o a con t r ac t (even one as s imple as a s u b s c r i p t i o n to a 

magazine) , o r communicate w i t h the ou t s ide wor ld wi thou t i n s t i t u t i o n a l censor sh ip . 



And in s t i l l another , which has e x p l i c i t s t a t u t o r y i n s t r u c t i o n s on the use 

of r e s t r a i n t and " s e c l u s i o n , " one of the s t a t e i n s t i t u t i o n s employs means of 

c o n t r o l tha t would not be permit ted in the most r e p r e s s i v e penal i n s t i t u t i o n . 

A g a i n , i n many o f the s t a tes s t u d i e d , the l e g a l procedures l e a d i n g to i n s t i t u 

t i o n a l i z a t i o n , a l though couched in terms which would seem to prov ide the sa fe 

guards o f independent j u d i c i a l r ev i ew , are in f a c t admin i s t e red so p e r f u n c t o r i l y 

tha t there i s i n f a c t n o independent review a t a l l . 

Y e t , w i t h a l l i t s l i m i t a t i o n s , the w r i t t e n law i s a n e s s e n t i a l s t a r t i n g 

p o i n t . I t i s our earnest hope that the m a t e r i a l to f o l l o w w i l l be a v a l u a b l e 

re ference source to agencies and o r g a n i z a t i o n s concerned w i t h the problems of 

mental r e t a r d a t i o n , to researchers seeking to i d e n t i f y problems and p o s s i b l e 

s o l u t i o n s , to o f f i c i a l s who must admin i s t e r the laws as bes t they can w i t h 

t h e i r of ten seve re ly l i m i t e d re sources , and to s t a t e planners and l e g i s l a t i v e 

committees seeking ways to improve the normative p r e s c r i p t i o n s under which 

p r o t e c t i v e s e r v i c e s must be rendered. 

On June 15, 1964, P re s iden t Johnson a f f i rmed in the s t ronges t p o s s i b l e 

terms the de te rmina t ion of h i s a d m i n i s t r a t i o n to cont inue to seek s o l u t i o n s 

to the problems of mental r e t a r d a t i o n : 

We have made progress . But our e f f o r t s have only begun. We w i l l cont inue 
u n t i l we f i n d a l l the answers we have been s e e k i n g , u n t i l we f i n d a p lace 
f o r a l l those who s u f f e r w i t h the problem. 

No w o r t h i e r or more demanding goa l cou ld have been s t a t e d ; and no goa l l e s s 

worthy or l e s s demanding cou ld p o s s i b l y s u f f i c e in address ing needs so long 

neg lec ted . 

R icha rd C A l l e n 
Washington, D . C . 











I. INTRODUCTION 

A. Scope 

This publ ica t ion summarizes lega l provisions governing r e s iden t i a l 

care for the mentally retarded at the end of 1966. It was prepared in the 

course of a study of "The Mentally Retarded and the Law," which is being 

conducted by the Ins t i tu te of Law, Psychiatry and Criminology of the George 
1 

Washington Unive r s i ty . This i n t e r d i s c i p l i n a r y research project originated 

in the recommendations of the Task Force on Law of the President 's Panel 
2 

on Mental Retardation, and in the findings of the National Law Center's 
3 

recently completed "Mental Competency Study." I ts objectives include not 

only the c o l l e c t i o n and analysis of a l l ex is t ing laws affect ing the mentally 

retarded throughout the United States, but also empir ical study of the 

actual operation of these laws in selected j u r i s d i c t i o n s , and the preparation 

of guidelines and recommendations for improvement of both laws and prac t ices . 

The present report is l imi ted to a compilation of normative data --

statutes and administrat ive regulations -- affecting legal procedures by 

which mentally retarded persons may be i n s t i t u t i o n a l i z e d , and legal r ights 

and protections of mentally retarded pat ients . The report is organized 



and presented as a founda t ion f o r f u r t he r a c t i o n . I t i s p r i m a r i l y in tended 

t o a i d p lann ing groups and others i n t e r e s t e d i n l e g i s l a t i v e , j u d i c i a l , and 

a d m i n i s t r a t i v e re fo rm, i n a p p r a i s i n g the laws o f t h e i r s t a t e s i n comparison 

w i t h s i m i l a r da ta from other j u r i s d i c t i o n s i n the coun t ry . I n a d d i t i o n , 

t h i s m a t e r i a l may be used by r e s e a r c h e r s , as i t has been used by the s t a f f 

of "The M e n t a l l y Retarded and the L a w , " to i d e n t i f y s p e c i f i c sub jec t s and 

app rop r i a t e j u r i s d i c t i o n s fo r e m p i r i c a l s tudy . 

Only c i v i l procedures fo r i n s t i t u t i o n a l i z a t i o n are cons idered he re , 

a l though l a t e r p u b l i c a t i o n s o f the study w i l l d i s cus s commitments o f the 

re ta rded which may r e s u l t from c r i m i n a l proceedings . S i m i l a r l y excluded 

are commitments ordered by j u v e n i l e c o u r t s , unless the cour t has independent 

j u r i s d i c t i o n over m e n t a l l y re ta rded c h i l d r e n , r a the r than commitment power 

a n c i l l a r y t o i t s j u r i s d i c t i o n over c h i l d r e n who are d e l i n q u e n t , dependent, 

or neg l ec t ed . Laws concerning the e s t ab l i shmen t , a d m i n i s t r a t i o n , and l i c e n s u r e 

of p u b l i c or p r i v a t e agencies and i n s t i t u t i o n s f o r the re ta rded are t r e a t e d 

on ly i n c i d e n t a l l y , i n s o f a r as they may a f f e c t the a p p l i c a b i l i t y of v a r i o u s 

procedures and r i g h t s under c o n s i d e r a t i o n . L i k e w i s e , except f o r no t ing 

ins tances in which guard iansh ip or incompetency may be a concomitant of 

i n s t i t u t i o n a l i z a t i o n , t h i s r e p o r t does not d e a l comprehensively w i t h the 

4 

area of l e g a l competency. And f i n a l l y , the scope of the present under tak ing 

does not encompass laws p r o v i d i n g f o r p a r t i c u l a r s e r v i c e s such as day c a r e , 

s p e c i a l e d u c a t i o n , and v o c a t i o n a l r e h a b i l i t a t i o n , which do not i n v o l v e 

5 
i n s t i t u t i o n a l r e s i d e n c e . 



The subjec t matter of t h i s repor t covers three main areas - - terminology 

and d e f i n i t i o n s used for purposes of i n s t i t u t i o n a l i z a t i o n , v o l u n t a r y and 

i n v o l u n t a r y procedures a v a i l a b l e to accomplish i n s t i t u t i o n a l i z a t i o n , and 

p ro t ec t i ons and r i g h t s guaranteed to i n s t i t u t i o n a l i z e d p a t i e n t s . Wi th the 

except ions noted above, s u b s t a n t i a l l y a l l s t a tu t e s a f f e c t i n g i n s t i t u t i o n a l i z a 

t i o n of the men ta l l y re ta rded are subsumed under these c a t e g o r i e s . However, 

s t a t u t o r y requirements o f s t a t e res idence for i n s t i t u t i o n a l e l i g i b i l i t y and 

o f f i n a n c i a l r e s p o n s i b i l i t y for i n s t i t u t i o n a l s e r v i c e s are not covered . 

Included m a t e r i a l i s presented through a s e r i e s of schematic c h a r t s , which 

fu r the r d i v i d e the main areas accord ing to s i g n i f i c a n t components found in 

the s t a t u t e s . Commentary accompanying the char t s i n d i c a t e s the inc idence 

and s i g n i f i c a n c e of the v a r i o u s s t a tu t e s and r e g u l a t i o n s , but t h i s n a r r a t i v e 

does not undertake to recommend s u p e r i o r or model p r o v i s i o n s . 

B . Char ts 

The t h i r t e e n cha r t s conta ined in t h i s r epo r t possess both the v i r t u e s 

and the l i m i t a t i o n s of any attempt at s imple d e s c r i p t i o n of m a t e r i a l as 

d i v e r s e and complex as s t a t e l e g i s l a t i o n . The t abu la r form of p r e sen t a t i on 

a f fo rds not o n l y conc i se summary, but a l s o ready comparison of s t a t u t o r y 

p r o v i s i o n s d e a l i n g w i t h s e l e c t e d t o p i c s i n the va r ious j u r i s d i c t i o n s . I t 

should be r e c o g n i z e d , however, tha t none but the s imp le s t s t a t u t e can be 

f u l l y represented in such form. Recourse to complete s t a t u t o r y t e x t s may 

be necessary for many purposes which r e q u i r e more comprehensive e v a l u a t i o n . 



In these i n s t a n c e s , the char t s p rov ide convenient en t ry to the r e l evan t 

s t a t u t e s . Th i s i n i t s e l f c o n s t i t u t e s a v a l u a b l e s e r v i c e , i n l i g h t o f the 

l a c k o f u n i f o r m i t y and s p e c i f i c i t y o f most s t a t u t o r y i n d i c e s . 

I t shou ld a l s o be po in ted out that the s t a tu t e s do not n e c e s s a r i l y 

p rov ide a complete or accura te d e s c r i p t i o n of the " l aw" o p e r a t i v e in a 

g i v e n j u r i s d i c t i o n . S t a t u t o r y p r o v i s i o n s o r the absence o f s t a t u t o r y 

r e g u l a t i o n , as i n d i c a t e d by the c h a r t s , may be a m p l i f i e d , m o d i f i e d , v i t i a t e d , 

or obv ia ted in s e v e r a l p o s s i b l e ways - - by execu t ive r u l i n g s such as the 

op in ions of a t to rneys g e n e r a l , by case law accumulated from j u d i c i a l d e c i s i o n s , 

by a d m i n i s t r a t i v e r e g u l a t i o n s promulgated by agencies and i n s t i t u t i o n s , or 

by u n w r i t t e n p r a c t i c e s e s t a b l i s h e d " e x t r a - l e g a l l y " by those who work w i t h 
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the men ta l l y r e t a r d e d . As noted below, a d m i n i s t r a t i v e r e g u l a t i o n s , where 

extant and a v a i l a b l e , have been used to supplement the cha r t ed s t a t u t e s ; 

f o r the most p a r t , however, the s t a t u t e s , of n e c e s s i t y , have been i n t e r p r e t e d 

s o l e l y by the i n t e r n a l evidence of t h e i r language. Case m a t e r i a l and more 

complete i n f o r m a t i o n o n a d m i n i s t r a t i v e p r a c t i c e s w i l l b e i n c l u d e d i n the 

p r o j e c t ' s f i e l d study o f sample j u r i s d i c t i o n s . 

The s t a t u t e s of f i f t y - o n e j u r i s d i c t i o n s (50 s t a t e s and the D i s t r i c t o f 

Columbia) are covered by the c h a r t s . Included s t a tu t e s are those in e f f e c t 

and g e n e r a l l y a v a i l a b l e as of December 1, 1966. A l s o t a b u l a t e d , f o r com

p a r a t i v e purposes, a re the p r o v i s i o n s of the Dra f t A c t prepared by the American 

7 
A s s o c i a t i o n o n M e n t a l D e f i c i e n c y . 



Except f o r an i n i t i a l t a b l e (Chart I - A ) which i s a t e x t u a l p r e s e n t a t i o n 

of s t a t u t o r y d e f i n i t i o n s , the char t s are organized by v e r t i c a l columns 

l a b e l e d to i n d i c a t e s i g n i f i c a n t elements of the t abu la ted s t a t u t e s . The 

f i r s t v e r t i c a l column a t the l e f t margin i d e n t i f i e s h o r i z o n t a l u n i t s o f 

each c h a r t . Th i s column l i s t s a l p h a b e t i c a l l y the j u r i s d i c t i o n s under con

s i d e r a t i o n ; des ignates the b a s i c s t a t u t o r y code used f o r each j u r i s d i c t i o n , 

a long w i t h as much of the s t a t u t o r y c i t a t i o n as is common to the p r o v i s i o n s 

char ted h o r i z o n t a l l y ; and i n d i c a t e s footnotes which apply to the e n t i r e 

t a b u l a t i o n fo r the p a r t i c u l a r j u r i s d i c t i o n . Subsequent v e r t i c a l columns 

are headed by key words or phrases to denote t o p i c a l s t a t u t o r y components. 

E n t r i e s i n these columns may c o n s i s t o f s p e c i f i c c i t a t i o n o f a p p l i c a b l e 

s t a t u t o r y p r o v i s i o n s , b r i e f n o t a t i o n o f the import o f these p r o v i s i o n s , 

and/or i n d i c a t i o n o f r e l e v a n t foo tno t e s . 

A l i s t o f footnotes f o l l o w s each c h a r t . These notes are p r i m a r i l y 

u t i l i z e d to e x p l a i n the t a b u l a t i o n o f s t a tu t e s which do not p r e c i s e l y conform 

t o the c h a r t s ' columnar o r g a n i z a t i o n , t o c i t e a d d i t i o n a l s t a t u t o r y p r o v i s i o n s 

which bear upon the char t ed t o p i c s , and to c o r r e l a t e comparable s t a t u t o r y 

p r o v i s i o n s from d i f f e r e n t j u r i s d i c t i o n s . 

A d m i n i s t r a t i v e r e g u l a t i o n s , a long w i t h some s i g n i f i c a n t op in ions o f 

a t to rneys gene ra l and i n t e r p r e t i v e cou r t d e c i s i o n s , a re a l s o foo tno ted . 

S i n c e the m a t e r i a l i s not o therwise a v a i l a b l e , r e g u l a t o r y data were obta ined 

in response to requests sent to a t to rneys g e n e r a l , t o d i r e c t o r s o f s t a t e de

partment o f h e a l t h , w e l f a r e , and i n s t i t u t i o n s , and to i n s t i t u t i o n a l super

in tendents i n a l l s t a t e s . A s might b e expected , completeness o f t h i s data 



v a r i e s w i d e l y from s t a t e to s t a t e , and e l i c i t e d m a t e r i a l s have the re fore 

been t rea ted as o c c a s i o n a l addenda to the char ted s t a t u t e s . However, t h i s 

subordina te p o s i t i o n should not obscure the f a c t t h a t , where they e x i s t , 

these r e g u l a t i o n s are equal in l e g a l force and e f f e c t t o l e g i s l a t i v e enactments. 

Regu la t ions which merely repeat s t a t u t o r y p r o v i s i o n s are not i n d i c a t e d , 

and r u l e s a p p l i c a b l e to a s i n g l e i n s t i t u t i o n are seldom noted unless the 

i n s t i t u t i o n i s the pr imary r e s i d e n t i a l f a c i l i t y fo r the m e n t a l l y re ta rded 

w i t h i n the j u r i s d i c t i o n i n v o l v e d . Because o f t h e i r l i m i t e d a v a i l a b i l i t y , 

a d m i n i s t r a t i v e r u l e s and r e g u l a t i o n s are quoted a t l eng th when c i t e d in the 

foo tno t e s . 

C. Appendices 

The two t ab le s appended to t h i s r epor t are i nc luded to provide pe r spec t ive 

fo r the i n t e r p r e t a t i o n of preceding d a t a . Appendix A shows the prevalence 

o f v a r i o u s types o f s t a t u t o r y i n s t i t u t i o n a l i z a t i o n procedures fo r the men ta l ly 

re ta rded among Uni ted Sta tes j u r i s d i c t i o n s , and the extent to which these 

procedures are e i t h e r independent ly d ra f t ed or merged w i t h procedures a p p l i c a b l e 

t o the m e n t a l l y i l l . Appendix B provides s t a t i s t i c a l i n fo rma t ion regard ing 

c h r o n o l o g i c a l age l e v e l s at which men ta l ly re tarded persons have been 

i n i t i a l l y i n s t i t u t i o n a l i z e d i n recent y e a r s . 



I I . TERMINOLOGY AND DEFINITIONS 

A. Terminology 

The te rminology of mental h e a l t h codes i s not g e n e r a l l y noted for i t s 

c l a r i t y and p r e c i s i o n , and semantic confus ion p a r t i c u l a r l y c h a r a c t e r i z e s 

s t a t u t o r y p r o v i s i o n s which govern i n s t i t u t i o n a l i z a t i o n o f the m e n t a l l y 

r e t a rded . In the f i r s t p l a c e , there is no agreement among the j u r i s d i c t i o n s 

upon a bas i c term to denote t h i s c l a s s of persons . Al though many terms have 

been adopted fo r t h i s purpose, and even more have been proposed, f i v e have 

been most favored by va r ious l e g i s l a t u r e s - - " m e n t a l l y r e t a r d e d , " " m e n t a l l y 

d e f i c i e n t , " " feeb le-minded ,""menta l d e f e c t i v e , " and " i d i o t i c . " S i g n i f i c a n t l y , 

the order o f t h i s s e r i e s r e f l e c t s both the cu r r en t prevalence of the terms, 1 

beginning w i t h the most popu la r , and the h i s t o r i c a l t rend in t h e i r use, be

g i n n i n g w i t h the most r ecen t . 

S t a t u t o r y terms d i f f e r from s t a t e to s t a t e , and in many s t a t e s they 

are p e r i o d i c a l l y "modernized." E s p e c i a l l y i n recent yea r s , amendments which 

merely s u b s t i t u t e one term fo r another have f r equen t ly been made in mental 

r e t a r d a t i o n s t a t u t e s . Much of the impetus fo r such change r e s u l t s from attempts 

to i nco rpora t e in the law the n o s o l o g i c advances of the s c i e n t i f i c community. 

Another f a c t o r may be a process of "s t igma avoidance" whereby the l e g i s l a t u r e s 

r ep lace o l d e r terms which have acqu i red e p i t h e t i c a l conno ta t i ons . I t i s a l s o 

apparent that mental r e t a r d a t i o n s t a t u t e s , l i k e those in many o ther areas , are 

sub jec t to vogues o f te rminology which r e s u l t in i m i t a t i v e adopt ion o f terms 

employed by s i s t e r s t a t e s , e s p e c i a l l y i f the terms are "new" and the o r i g 

i n a t i n g s t a t e s " i n f l u e n t i a l . " 



In approximate ly a t h i r d of the j u r i s d i c t i o n s , the s t a tu t e s use terms 
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to des igna te the m e n t a l l y re ta rded wi thou t ever d e f i n i n g them. In t h i s 

r e s p e c t , however, d i f f e r e n c e s amoung the s ta tes may be more apparent than r e a l . 

Many of the e x i s t i n g s t a t u t o r y d e f i n i t i o n s are o n l y pe r func to ry ; o thers are 

more confus ing than d e f i n i t i v e . For beyond the v a r i e t y of b a s i c s t a t u t o r y 

des igna t ions is an even more b e w i l d e r i n g a r r ay of secondary terms used to 

de f ine or d e s c r i b e the c l a s s of persons so des igna ted . By way of i l l u s t r a t i o n , 

the f o l l o w i n g a d j e c t i v e s , q u a l i f i e d by " m e n t a l l y , " occur i n v a r i o u s s t a tu t e s 

d e a l i n g w i t h the i n s t i t u t i o n a l i z a t i o n o f r e t a r d a t e s : 

a f f l i c t e d d i so rde red incapable slow 
backward f a u l t y incompetent subaverage 
d e f e c t i v e handicapped i n f e r i o r subnormal 
d e f i c i e n t i l l i n f i r m underdeveloped 
deranged impaired i r r e s p o n s i b l e undeveloped 
d i s a b l e d imperfect noneducable unsound 
d i seased inadequate re tarded weak 

S i n c e most of these secondary terms are not themselves d e f i n e d , they seldom 

impart p r e c i s i o n to primary s t a t u t o r y terms. Semantic d i f f i c u l t i e s are 

fu r the r confounded by the f ac t that the same terms, both primary and secondary, 
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may be d i f f e r e n t l y def ined or used in va r i ous j u r i s d i c t i o n s . And even w i t h i n 

the s t a tu t e s of a s i n g l e s t a t e , terms which have accepted meanings in o ther 

l e g a l areas are o f t en employed in mental r e t a r d a t i o n p r o v i s i o n s wi thou t 

i n d i c a t i o n as to whether s i m i l a r or s p e c i a l meanings are in t ended . 



B . D e f i n i t i o n s 

A t l e a s t i n theo ry , l e g a l terras are s p e c i a l l y de f ined acco rd ing t o the 

contexts in which they o c c u r . They are terms of a r t employed by persons 

who c r e a t e , i n t e r p r e t , and execute the laws , and t h e i r ass igned meanings 

are i n t e g r a t e d w i t h the p o l i c i e s and purposes which those laws are designed 

to accompl i sh . Hence, the l e g a l d e f i n i t i o n of a term such as "mental r e t a r d a 

t i o n " may be q u i t e d i f f e r e n t from popular or s c i e n t i f i c concepts a s s o c i a t e d 

w i t h the same phrase , and med ica l or p s y c h o l o g i c a l diagnoses of a c o n d i t i o n 

w i t h the same name do not n e c e s s a r i l y f u l f i l l l e g a l c r i t e r i a . S ince s t a t u t o r y 

d e f i n i t i o n s may a l s o va ry among s e v e r a l l e g a l areas in which d i f f e r e n t p o l i c i e s 

are a p p l i e d to d i f f e r e n t c l a s se s of persons , the same i n d i v i d u a l s may not be 

"men ta l ly r e t a r d e d " f o r purposes o f v o l u n t a r y o r i n v o l u n t a r y i n s t i t u t i o n a l i z a 

t i o n , s p e c i a l e d u c a t i o n , c i v i l incompetenc ies , o r c r i m i n a l r e s p o n s i b i l i t y . 

And to the extent tha t these d e f i n i t i o n s embody l e g i s l a t i v e p o l i c y d e c i s i o n s , 

they are not always r e a d i l y t r a n s f e r a b l e from one s t a t e to another . 

In p r a c t i c e , however, these t h e o r e t i c a l d i s t i n c t i o n s are not always 

observed in the s t a t u t e s , and , as might be expected, s e v e r a l t h e o r e t i c a l 

problems are thus c r e a t e d . Cons ide r , f o r example, some of the d i f f i c u l t i e s 

r a i s e d b y the i n c l u s i o n o f competency c r i t e r i a i n the s t a t u t o r y d e f i n i t i o n s . 

Among the j u r i s d i c t i o n s which attempt to de f ine a c l a s s of r e ta rded persons 

for purposes o f i n s t i t u t i o n a l i z a t i o n , the most p reva len t method i s s p e c i f i -
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c a t i o n o f c e r t a i n q u a l i f y i n g d i s a b i l i t i e s a s s o c i a t e d w i t h r e t a r d a t i o n . 



The d i s a b i l i t y most f r e q u e n t l y r e q u i r e d is that a r e t a r d a t e be "unable to 
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manage h i m s e l f o r h i s a f f a i r s . " The l a t t e r phrase i s taken from gua rd i an 

s h i p laws i n which i t has r ecogn ized usage a s the s tandard o f c i v i l incompetency. 

Does i t have the same meaning in the context of r e t a r d a t i o n p r o v i s i o n s ? 

Even i f some s p e c i a l meaning i s in tended , does the phrase prec lude o r l i m i t 

v o l u n t a r y admiss ion of the m e n t a l l y re tarded? I f a r e t a r d a t e , thus d e f i n e d , 

i s j u d i c i a l l y committed, has he thereby been ad jud ica ted incompetent? 

Where the s t a t u t e s , or the c o u r t s , s p e c i f y tha t incompetency does not au to 

m a t i c a l l y r e s u l t from i n s t i t u t i o n a l i z a t i o n , are d i f f e r e n t c r i t e r i a r e q u i r e d 

or merely separa te procedures? Can a p a t i e n t be d i scharged from an i n 

s t i t u t i o n even though h e i s s t i l l cons idered t o b e men ta l l y re tarded? 

These and other such ques t ions have, of cou r se , been answered in many 

s t a t e s b y s t a t u t o r y r e v i s i o n s , o f f i c i a l i n t e r p r e t a t i o n s , a d m i n i s t r a t i v e 

r e g u l a t i o n s , and j u d i c i a l d e c i s i o n s . T h i s i s not the p lace to attempt 

r e s o l u t i o n of remaining problems; the p o i n t i s r a the r that such problems are 

o f t en unnecessary r e s u l t s of confused s t a t u t o r y language. They may be r e 

l i e v e d when l e g i s l a t o r s a c t u a l l y decide fundamental p o l i c y q u e s t i o n s , such 

as the r e l a t i o n s h i p between incompetency and i n s t i t u t i o n a l i z a t i o n , and 

implement these d e c i s i o n s i n p r e c i s e terms. 



L e g i s l a t i o n must a l s o be based on a f u l l understanding of the f a c t u a l 

s i t u a t i o n which i s being r e g u l a t e d . To cont inue w i t h the same example, i t 

seems somewhat p o i n t l e s s to de f ine i n s t i t u t i o n a l i z a b l e r e t a rda te s in terms 

o f c i v i l incompetency when minor c h i l d r e n c o n s t i t u t e the grea t m a j o r i t y o f 
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i n s t i t u t i o n a l admiss ion . The c r i t e r i o n "unable to manage h i m s e l f or h i s 

a f f a i r s " can h a r d l y i d e n t i f y the " r e t a rded" s i x - y e a r - o l d , when the phrase i s 

e q u a l l y a p p l i c a b l e to normal c h i l d r e n of tha t age. Th i s does not mean tha t 

the r e t a r d e d , and p a r t i c u l a r l y the r e t a rded in need o f i n s t i t u t i o n a l i z a t i o n , 

should not be desc r ibed in terms of t h e i r handicaps and d i s a b i l i t i e s ; 

i ndeed , t h i s approach seems e s s e n t i a l . But the handicaps and d i s a b i l i t i e s 

must be r e l e v a n t to the de t e rmina t ion which must be made. S e v e r a l l e g i s 

l a tu r e s have r e c e n t l y made i n i t i a l e f f o r t s toward d e s i g n a t i n g the s o c i a l , 

e d u c a t i o n a l , and v o c a t i o n a l handicaps which have p a r t i c u l a r re levance to the 

7 
i n s t i t u t i o n a l i z a t i o n o f r e t a rded persons: 

. . . m e n t a l l y incapab le o f [ f u l l y ] assuming those r e s p o n s i b i l i t i e s 
expected of the s o c i a l l y adequate person such as s e l f - d i r e c t i o n , 
s e l f - s u p p o r t and s o c i a l p a r t i c i p a t i o n . 8 

. . . s i g n i f i c a n t l y impai red i n [h i s ] a b i l i t y t o l e a r n o r [and] t o 
adapt to the demands of s o c i e t y . 9 



Formulations such as these are admi t t ed ly q u i t e b road , but t h i s g e n e r a l i t y 

may be necessary in order to subsume a wide v a r i e t y of i n d i v i d u a l cases . 

On the other hand, by r e p l a c i n g u n c e r t a i n references to c i v i l incompetency 

w i t h a more app rop r i a t e focus upon s o c i a l c a p a b i l i t i e s , these s tandards 

f a c i l i t a t e the development and use o f more s p e c i f i c c r i t e r i a for i n s t i t u t i o n a l i z a 

t i o n . 

Other c r i t e r i a used f o r d e f i n i t i o n a l purposes are somewhat l e s s t r o u b l e 

some, perhaps because they are concerned, not w i t h the consequences of 

r e t a r d a t i o n , but w i t h the c h a r a c t e r i s t i c s which d i s t i n g u i s h t h i s c o n d i t i o n 

from other d i s o r d e r s of human b e h a v i o r , such as mental i l l n e s s . Most of the 

j u r i s d i c t i o n s w i t h s t a t u t o r y d e f i n i t i o n s use d i f f e r e n t terms to express the 

t r a d i t i o n a l d i v i s i o n between "mental i l l n e s s " o r "mental d i s e a s e , " and 

"mental d e f e c t " or mental d e f i c i e n c y " ; about h a l f as many s t a t e s make a 

s i m i l a r d i s t i n c t i o n b y s p e c i f y i n g tha t r e t a r d a t i o n i n v o l v e s i n t e l l e c t u a l 
10 

f u n c t i o n i n g . S l i g h t l y more than a t h i r d of the j u r i s d i c t i o n s r e q u i r e that 

mental r e t a r d a t i o n must o r i g i n a t e e a r l y i n the l i f e o f a f f ec t ed i n d i v i d u a l s . 1 1 

However, on ly the D r a f t A c t and New J e r s e y ' s new s t a t u t e i n c l u d e a s i m i l a r l y 
12 

d i s t i n c t i v e aspect o f r e t a r d a t i o n - - i t s r e l a t i v e permanence. Th i s s i t u a t i o n 

may be the r e s u l t of the many s t a t u t o r y d e f i n i t i o n s which equate r e t a r d a t i o n 

w i t h incompetency, s i n c e the f u n c t i o n a l handicaps imposed by r e t a r d a t i o n , 

as opposed to the u n d e r l y i n g mental c o n d i t i o n , are o f ten sub jec t to change. 



The same v a r i a b i l i t y c h a r a c t e r i z e s re ta rded persons 'need fo r c a r e , 

which , l i k e d i s a b i l i t y c r i t e r i a , i s a f a c t o r used i n the d e f i n i t i o n s t o 

recogn ize c e r t a i n r e s u l t s o f r e t a r d a t i o n . I n over h a l f o f the j u r i s d i c t i o n s 

reference is made to a r e t a r d a t e ' s requirement of such s e r v i c e s as ca re , 
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s u p e r v i s i o n , c o n t r o l and guidance. The necessary s e r v i c e s are not u s u a l l y 

s p e c i f i e d a s i n s t i t u t i o n a l , however, so these d e f i n i t i o n s g e n e r a l l y f a i l t o 

d i s t i n g u i s h between the re ta rded who should be i n s t i t u t i o n a l i z e d and those 

for whom some o ther p r o t e c t i v e accommodations would s u f f i c e . Sometimes, 

though, an i n t e n t to d i f f e r e n t i a t e i n s t i t u t i o n a l i z a b l e r e t a rda te s may be i n 

fe r red from con tex t . Such an i n t e n t i o n i s q u i t e c l e a r , fo r example, in the 

few s t a tu t e s which p r e d i c a t e a pe r son ' s need for care upon h i s p o t e n t i a l dan-

14 
ger to h i m s e l f o r o the r s ; i t i s l e s s c l e a r in the more numerous s t a tu t e s 
which phrase the need in terms of the wel fa re of o thers or of the community.15 

But most of these s t a tu t e s a l s o i n c l u d e , as an a l t e r n a t e bas i s fo r needed 
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ca r e , the r e t a r d a t e ' s own wel fa re or happiness - - n e i t h e r of which c o n s i d e r a 

t i o n s i n v a r i a b l y d i c t a t e s i n s t i t u t i o n a l i z a t i o n . D e f i n i t i o n s o f t h i s type 

are thus ve ry b road ly drawn to encompass p r a c t i c a l l y a l l degrees of r e t a r d a 

t i o n , w i t h the fu r t he r s e l e c t i o n o f i n s t i t u t i o n a l i z a b l e r e t a rda te s l e f t t o 

a d m i n i s t r a t i v e p r a c t i c e s o r r e g u l a t i o n s , j u d i c i a l d e c i s i o n s , o r a d d i t i o n a l 

s t a t u t o r y p r o v i s i o n s l i m i t i n g e l i g i b i l i t y for i n s t i t u t i o n a l admiss ion o r the 

a p p l i c a b i l i t y o f i n s t i t u t i o n a l i z a t i o n procedures . 



Al though the l a t t e r procedures are d i scussed in succeeding sec t i ons o f 

t h i s r e p o r t , i t may be appropr i a t e to note here some important r e l a t i o n s h i p s 

between d e f i n i t i o n a l and p rocedu ra l s t a t u t e s . F i r s t , as may be apparent from 

p rev ious comments, s t a t u t o r y d e f i n i t i o n s of the re ta rded u s u a l l y do not va ry 

accord ing to d i f f e r e n t types of procedures by which these persons may be i n 

s t i t u t i o n a l i z e d . D e f i n i t i o n s i n terms o f a r e t a r d a t e ' s c i v i l incompetency, 

h i s danger to h i m s e l f or o the r s , or even the wel fa re of h i m s e l f , o the r s , or 

the community, may seem to contemplate i n v o l u n t a r y commitment; but such def

i n i t i o n s are f r equen t ly a p p l i c a b l e t o o ther methods o f i n s t i t u t i o n a l i z a t i o n 

as w e l l . 17 Thus, the s t a tu t e s not o n l y p rov ide l i t t l e guidance in the appro

p r i a t e use of i n d i v i d u a l procedures , but may a l s o b l u r d i s t i n c t i o n s among the 

d i f f e r e n t purposes served by these procedures . 

A c l o s e l y r e l a t e d p o i n t i s tha t d e f i n i t i o n a l v a r i a n t s may modify or 

negate apparent i n t e r j u r i s d i c t i o n a l d i f f e r e n c e s i n i n s t i t u t i o n a l i z a t i o n p r o 

cedures . As an example, cons ide r two h y p o t h e t i c a l s t a t e s , A and B: s t a t e A 

has fo l lowed modern trends i n e l i m i n a t i n g c i v i l incompetency c r i t e r i a from i t s 

d e f i n i t i o n o f r e t a r d a t i o n , and i n r e s t r i c t i n g the i n s t i t u t i o n a l i z a t i o n o f r e 

t a rda tes to v o l u n t a r y admiss ions ; s t a t e B s t i l l de f ines a re ta rded person as 

" i ncapab l e of managing h i m s e l f and h i s a f f a i r s , " and r e t a i n s both v o l u n t a r y 

and commitment procedures fo r i n s t i t u t i o n a l i z a t i o n . Desp i t e these seemingly 

d i s s i m i l a r s t a t u t e s , i t i s e n t i r e l y p o s s i b l e that procedures a c t u a l l y used i n 

the two s t a t e s would not be s i g n i f i c a n t l y d i f f e r e n t . In bo th , v o l u n t a r y paren

t a l a p p l i c a t i o n s on beha l f of minor c h i l d r e n would probably account for most 

i n s t i t u t i o n a l admiss ions . For cases in which t h i s method c o u l d not be f o l l o w e d , 

i n s t i t u t i o n a l i z a t i o n cou ld be accomplished through cour t a c t i o n . In s t a t e A 

it would be necessary to have a guardian 



appointed in a competency proceeding for the p rospec t ive p a t i e n t , and the 

guard ian cou ld then apply fo r h i s ward 's " v o l u n t a r y " admiss ion . Al though 

the same process might be used in s t a t e B, commitment proceedings would 

p rov ide a more d i r e c t approach. But under e i t h e r procedure , in s t a t e A or 

s t a t e B , the pr imary i s sue f o r j u d i c i a l d e c i s i o n would concern the re ta rded 

pe r son ' s competency. I t i s therefore necessary , i n comparing procedures f o r 

i n s t i t u t i o n a l i z a t i o n of fe red by va r ious j u r i s d i c t i o n s , to cons ide r not o n l y 

the k inds o f procedures a v a i l a b l e in each s t a t e , but a l so the e f f e c t thereon 

o f the s t a t e s ' s t a t u t o r y d e f i n i t i o n s o f the men ta l ly r e t a rded . 































I I I . INSTITUTIONALIZATION PROCEDURES 

A . C l a s s i f i c a t i o n 

Procedures fo r i n s t i t u t i o n a l i z a t i o n o f the men ta l l y re ta rded are 

almost e n t i r e l y the c r e a t i o n s o f s t a t e l e g i s l a t i o n , and the s t a t u t e s present 

almost as many l e g i s l a t i v e approaches as there are j u r i s d i c t i o n s . Some 

s t a t e s have fo l lowed the s t a tu t e s of o ther s t a t e s , o r v a r i o u s model a c t s , 

i n d r a f t i n g t h e i r procedures , but these u n i f y i n g i n f l u e n c e s have not p r o 

duced any s i g n i f i c a n t degree o f n a t i o n a l u n i f o r m i t y . The s e v e r a l j u r i s d i c 

t i o n s con t inue t o va ry w i d e l y not o n l y i n t h e i r fo rmula t ions o f i n d i v i d u a l 
1 

procedures , but a l s o i n t h e i r combinat ions o f m u l t i p l e procedures . 2 

This d i v e r s i t y presents c o n s i d e r a b l e d i f f i c u l t y i n c l a s s i f y i n g the 

procedures , s i n c e , in the aggregate, they form a range of s u b t l e v a r i a t i o n s 

among which any c a t e g o r i c a l d i v i s i o n s must be more or l e s s a r b i t r a r y . Ye t 

some c l a s s i f i c a t i o n i s e s s e n t i a l fo r meaningful a n a l y s i s , and i t i s p o s s i b l e 

to d i f f e r e n t i a t e the s t a t u t o r y procedures accord ing to s e v e r a l s a l i e n t char 

a c t e r i s t i c s . Most important among these c h a r a c t e r i s t i c s a re : (1) the purpose 

o r d u r a t i o n s p e c i f i e d fo r i n s t i t u t i o n a l i z a t i o n ; (2) the p a r t i e s au thor i zed to 

apply fo r o r i n i t i a t e i n s t i t u t i o n a l i z a t i o n ; (3) the a u t h o r i t i e s des ignated to 

dec ide the a d v i s a b i l i t y of i n s t i t u t i o n a l i z a t i o n ; and (4) the degree of com

p u l s i o n sanc t ioned t o enforce i n s t i t u t i o n a l i z a t i o n . 



For purposes o f t h i s r e p o r t , these c r i t e r i a have been used in s e v e r a l 

ways. F i r s t , because p r o v i s i o n s fo r sho r t - t e rm, emergency or o b s e r v a t i o n a l 

i n s t i t u t i o n a l i z a t i o n seem to be designed more fo r the men ta l l y i l l than 

for the men ta l ly r e t a rded , the f i r s t c r i t e r i o n has been used to exclude 

procedures for which such limits of purpose or duration are specified.3 

For long-term or indeterminate institutionalization, the law has traditionally 

d i s t i n g u i s h e d between v o l u n t a r y admiss ion , r e l y i n g upon p r i v a t e i n i t i a t i v e , 

and v o l u n t a r y commitment, r e q u i r i n g j u d i c i a l i n t e r v e n t i o n . A c c o r d i n g l y , 

the second c r i t e r i o n has been used to s e l e c t v o l u n t a r y procedures by which 

a p r o s p e c t i v e p a t i e n t , o r someone l e g a l l y au tho r i zed to ac t in h i s beha l f , 

may e f f e c t h i s i n s t i t u t i o n a l admiss ion . 4 And the t h i r d c r i t e r i o n has been 

used to c l a s s i f y j u d i c i a l procedures whereby a c o u r t , or a commission w i t h 

j u d i c i a l r e p r e s e n t a t i o n and powers, may determine a pe r son ' s need fo r i n s t i t u 

t i o n a l i z a t i o n and, i f a p p r o p r i a t e , i s s u e a n order t h e r e f o r . 

These v o l u n t a r y and j u d i c i a l c a t e g o r i e s are e q u a l l y e x t e n s i v e , and 

together they comprise the great m a j o r i t y o f i n s t i t u t i o n a l i z a t i o n pro-

cedures . 5 But there are s e v e r a l procedures which do not f i t e i t h e r ca tegory . 

The o n l y fea ture common to the l a t t e r procedures i s the p r o v i s i o n in a l l o f 

them fo r med ica l o r p s y c h o l o g i c a l c e r t i f i c a t i o n as a p r e r e q u i s i t e for i n 

s t i t u t i o n a l admiss ion . Therefore , on the bas i s o f the t h i r d c l a s s i f i c a t i o n 



c r i t e r i o n , these c e r t i f i c a t i o n procedures have been c o l l e c t i v e l y t r ea ted as 

a s i n g l e , in te rmedia te ca tegory . I t should be r ecogn ized , however, 

tha t i n many respects t h i s ca tegory i s not mutua l ly e x c l u s i v e i n r e l a t i o n 

to the o ther two. Vo lun t a ry or j u d i c i a l procedures may a l s o i n c l u d e p ro 

v i s i o n s fo r expert c e r t i f i c a t i o n , and c e r t i f i c a t i o n procedures may inco rpo ra t e 

features s i m i l a r to those found in e i t h e r o f the o ther c a t e g o r i e s . 6 

I t is not ve ry meaningful , and indeed may be con fus ing , to c l a s s i f y 

i n s t i t u t i o n a l i z a t i o n procedures accord ing to t h e i r a t tendant degrees o f 

compuls ion. Th i s c r i t e r i o n i n e v i t a b l y i n v o l v e s c o n s i d e r a t i o n o f the s t a t e o f 

mind of p ro spec t i ve p a t i e n t s , and such s u b j e c t i v e fac to r s are not determined 

by Statutory procedures . J u d i c i a l commitment proceedings may be con tes ted , 

or the p ro spec t i ve p a t i e n t may acquiesce . Even though some c e r t i f i c a t i o n 

procedures cannot be used over the p a t i e n t ' s o b j e c t i o n , i n s t i t u t i o n a l i z a t i o n 

may c o n c e i v a b l y be accomplished w i t h or wi thout a p a t i e n t ' s a c t u a l c o o p e r a t i o n . 

And the s t a t e of mind of a minor or ad judica ted incompetent is i r r e l e v a n t 

to h i s v o l u n t a r y admiss ion by a parent or guard ian . S i m i l a r l y , procedures 

cannot r e a l i s t i c a l l y be c l a s s i f i e d accord ing to the compuls ion which may 

be a s soc ia t ed w i t h i n s t i t u t i o n a l confinement, as opposed to admiss ion 

processes . P r o v i s i o n s fo r r e l ea se o r j u d i c i a l rev iew a t the request o f an 

i n s t i t u t i o n a l i z e d p a t i e n t are not r e l i a b l e d i s t i n c t i o n s , s i n c e a p a t i e n t 

may not know, unders tand, or be able to e x e r c i s e these r i g h t s . 

B . V o l u n t a r y Admiss ion 

1. A p p l i c a n t s and P a t i e n t s 

Procedures c l a s s i f i e d as v o l u n t a r y may apply to three q u i t e d i f f e r e n t 

s i t u a t i o n s , depending upon the r e l a t i o n s h i p between the p r o s p e c t i v e p a t i e n t 

and the person who a p p l i e s fo r h i s i n s t i t u t i o n a l i z a t i o n . The admiss ion of 



a re ta rded c h i l d may be requested by h i s parent or guard ian ; a re ta rded person 

may apply for h i s own admiss ion ; or the admiss ion of a re ta rded adu l t may 

be i n i t i a t e d by someone a c t i n g in h i s beha l f . A l l three s i t u a t i o n s may be 

au thor i zed by a s i n g l e s t a t u t o r y procedure , or the procedure may i n c l u d e 

on ly one or two; procedures may a l s o cover both v o l u n t a r y and non-vo lun ta ry 

s i t u a t i o n s . 

a.) Applications for Minors 

It seems likely that a substantial number of institutionalized retardates 

are admit ted in s i t u a t i o n s of the f i r s t type. 7 I t may be s u r p r i s i n g , however, 

t o f i n d t h i s s i t u a t i o n e x p l i c i t l y and e x t e n s i v e l y t r ea ted i n the s t a t u t e s , 

s i n c e the p l e n a r y powers inheren t in the parent or guard ian of a minor s u r e l y 

i n c l u d e a u t h o r i t y t o i n s t i t u t i o n a l i z e the c h i l d f o r necessary o r d e s i r a b l e 

ca re . Neve r the l e s s , most s t a t e s p rov ide f o r t h i s s i t u a t i o n i n t h e i r s t a t u t o r y 

procedures . 8 Are these p r o v i s i o n s merely redundant c o d i f i c a t i o n s o f e x i s t i n g 

p a r e n t a l and guard iansh ip r i g h t s , o r are they necessary p r o t e c t i v e c i r cum

s c r i p t i o n s of those r i g h t s ? One answer to t h i s ques t ion was g iven by the 

Task Force on Law of the P r e s i d e n t ' s Pane l on Menta l R e t a r d a t i o n : 9 

We b e l i e v e tha t no s p e c i a l l e g i s l a t i o n is needed when a 
re ta rded c h i l d i s sent to an i n s t i t u t i o n by h i s parent 
or by a p r o p e r l y empowered guard ian . We would r e l y on 
gene ra l laws governing p a r e n t a l neg l ec t to ensure p r o 
t e c t i o n o f the c h i l d . A d d i t i o n a l p r o t e c t i o n should b e 
p rov ided by the s t a t e ' s c a r e f u l examinat ion of the ad
m i n i s t r a t i o n o f a l l f a c i l i t i e s and i n s t i t u t i o n s c l a i m 
i n g t o look a f t e r the m e n t a l l y r e t a r d e d . . . . 



These p rocedura l s t a tu t e s apply predominate ly to p u b l i c i n s t i t u t i o n s , w i thou t , 

o f course , p r e c l u d i n g s i m i l a r k inds o f admiss ion t o p r i v a t e i n s t i t u t i o n s . 

It may be, t he re fo re , that they are intended more as r e g u l a t i o n s of s t a t e 

f a c i l i t i e s than a u t h o r i z a t i o n s o f p a r e n t a l a p p l i c a t i o n s o r p r o t e c t i o n s o f 

re ta rded c h i l d r e n . As such, they might u s e f u l l y be incorpora ted in s t a tu t e s 

governing i n s t i t u t i o n a l a d m i n i s t r a t i o n , o r a t l e a s t s t a ted s e p a r a t e l y from 

o the r admiss ion procedures . 1 1 

The s t a tu t e s o f o n l y s i x s t a t e s e x p l i c i t l y d e a l w i t h the at ta inment o f 

m a j o r i t y by a p a t i e n t v o l u n t a r i l y admit ted as a minor. 1 2 In f i v e of these 

s t a t e s the p a t i e n t must be e i t h e r d ischarged or committed at m a j o r i t y , but 

the New Je r sey s t a t u t e expresses the a d d i t i o n a l o p t i o n of a new v o l u n t a r y 

a p p l i c a t i o n by the p a t i e n t or h i s guardian. 1 3 

b . ) A p p l i c a t i o n s by P a t i e n t s 

The second s i t u a t i o n inc luded in the ca tegory of v o l u n t a r y procedures 

represents i t s pures t form -- the admiss ion of a p a t i e n t upon h i s own 

a p p l i c a t i o n . Twenty-one s ta tes now prov ide for such admiss ion in t h e i r 

s t a t u t e s , 1 4 and there is every i n d i c a t i o n that t h i s number may be expected 

to i n c r e a s e . Here a g a i n , the n e c e s s i t y of s t a t u t o r y a u t h o r i z a t i o n may be 

ques t ioned , but the answer appears to l i e in doubts r ega rd ing the c a p a c i t y 

of re ta rded persons to determine t h e i r own i n s t i t u t i o n a l i z a t i o n : 



G e n e r a l l y speaking , t h i s t rend [toward v o l u n t a r y admission] i s 
t o be encouraged in the f i e l d o f mental r e t a r d a t i o n . But i t i s 
u n r e a l i s t i c to assume that most of the re ta rded have the i n 
t e l l i g e n c e and unders tanding to make a " v o l u n t a r y " d e c i s i o n 
in a mat ter of t h i s k i n d . We must r e l y on the d i s c r e t i o n and 
good f a i t h o f the super intendents o f f a c i l i t i e s fo r the re ta rded 
to accept on ly those re ta rded adu l t s who are capable of making 
such a d e c i s i o n . 1 5 

A c c o r d i n g l y , most of the e x i s t i n g p r o v i s i o n s s p e c i f y tha t the a p p l i c a n t must 

be e i t h e r an " a d u l t " or of a c e r t a i n age, which may or may not be the s t a t e ' s 

age of m a j o r i t y . S e v e r a l s t a tu t e s go beyond age q u a l i f i c a t i o n s and in some 

way r e q u i r e tha t the a p p l i c a n t be "competent. In some ins tances i t i s 

p o s s i b l e that genera l c i v i l competency i s r e q u i r e d , 1 6 but o ther s t a tu t e s 

s p e c i f y that a r e t a rda t e must be "competent to make a p p l i c a t i o n . " 1 7 However, 

these s t a t u t o r y s p e c i f i c a t i o n s may b e s e l f - d e f e a t i n g i f a l l r e ta rded persons 

are elsewhere def ined as incompetent , or i f they are so cons idered by o f f i c i a l s 

charged w i t h a d m i n i s t r a t i o n o f the s t a t u t e s . 1 8 

c . ) A p p l i c a t i o n s f o r adu l t s 

The t h i r d v o l u n t a r y s i t u a t i o n — a p p l i c a t i o n fo r admiss ion of a re ta rded 

adu l t by a person l e g a l l y empowered to act in h i s beha l f - - i s not g e n e r a l l y 

d i f f e r e n t i a t e d in the s t a t u t e s . Only f i v e s t a t e s have v o l u n t a r y procedures 

w i t h separate p r o v i s i o n s f o r the admiss ion of adu l t r e t a rda tes on the a p p l i -

c a t i o n o f o ther persons. 1 9 Only four o f these p r o v i s i o n s r e s t r i c t p o t e n t i a l 



a p p l i c a n t s to guardians or o ther l e g a l f i d u c i a r i e s or cu s tod i ans , and on ly 

three l i m i t p r o s p e c t i v e p a t i e n t s to "incompetent" a d u l t s . On the o ther hand, 

a p p l i c a t i o n s on b e h a l f of adu l t r e t a rda tes are pe rmi t t ed under the procedures 

of most s t a t e s . 2 1 These procedures do not l i m i t a p p l i c a n t s to p a r t i e s o therwise 

empowered to ac t f o r the p r o s p e c t i v e p a t i e n t , but in 27 s t a t e s guardians or 

o ther f i d u c i a r i e s are s p e c i f i c a l l y i nc luded among the c l a s s o f au tho r i zed 

a p p l i c a n t s . 2 2 

In the absence of s p e c i f i c a t i o n s of the age of p r o s p e c t i v e p a t i e n t s , 

i t i s not always c l e a r whether the term "guard ian" r e fe r s to m i n o r i t y , incom

petency, or bo th . The ambigui ty is confounded by the frequent j u x t a p o s i t i o n 

of t h i s term and "parent" or "pa ren t s" in statements such as "A men ta l ly 

re ta rded person may be admitted upon the a p p l i c a t i o n of his parent or guardian 

. . . " A l though a case could be made for any of s e v e r a l p o s s i b l e r ead ings , the 

most tenable i n t e r p r e t a t i o n seems to be that such statements a u t h o r i z e a p p l i c a 

t i o n by a parent or any p r o p e r l y empowered guard ian on beha l f of any r e t a r d a t e , 

minor o r a d u l t . 

Next to guard ians , parents are most f r equen t ly des ignated as p e r m i s s i b l e 

a p p l i c a n t s in procedures a p p l i c a b l e to a d u l t s , 2 3 and f o r h a l f o f such procedures 



no a p p l i c a n t s o ther than pa ren t s , guard ians , or o ther cus tod ians are 

a u t h o r i z e d . 2 4 I n s o f a r as these procedures may permit the i n s t i t u t i o n a l i z a t i o n 

of adult c h i l d r e n on p a r e n t a l a p p l i c a t i o n , they represent an ex tens ion of 

the t r a d i t i o n a l ca tegory o f v o l u n t a r y admiss ion . The ex t ens ion i s apparen t ly 

based on an assumption tha t , a t l e a s t fo r purposes of i n s t i t u t i o n a l i z a t i o n , 

the n a t u r a l guard iansh ip of parents cont inues beyond the age of m a j o r i t y . 

Such an assumption not on ly i s t e c h n i c a l l y i n a c c u r a t e , but a l s o seems to s l i g h t 

the i n t e r e s t s o f a d u l t r e t a r d a t e s . M i n i m a l p r o t e c t i o n o f these i n t e r e s t s 

would appear to r e q u i r e more e x p l i c i t and perhaps separate procedures f o r 

i n s t i t u t i o n a l i z a t i o n o f adu l t s o n p a r e n t a l a p p l i c a t i o n . 2 5 

Even more ques t ionab le are those procedures which combine v o l u n t a r y 

s i t u a t i o n s w i t h o thers in which a d u l t r e t a rda te s may be i n s t i t u t i o n a l i z e d 

on the a p p l i c a t i o n o f r e l a t i v e s , f r i e n d s , o f f i c i a l s , o r "any person . " 2 6 

Procedures designed f o r the l a t t e r s i t u a t i o n s u s u a l l y p rov ide important 

safeguards aga ins t improper i n s t i t u t i o n a l i z a t i o n , 2 7 and these safeguards may 

be omi t ted or weakened f o r procedures which a l s o cover v o l u n t a r y s i t u a t i o n s . 

(The combined procedures f r equen t ly r e t a i n a " v o l u n t a r y " l a b e l in the s t a t u t e s . ) 

On the o the r hand, where these safeguards are i nc luded in procedures which 



r e f e r to both v o l u n t a r y and non-vo lun ta ry s i t u a t i o n s , they may unduly encumber 

v o l u n t a r y a p p l i c a t i o n s . 

2 . Procedures and C r i t e r i a 

Al though safeguards aga ins t improper i n s t i t u t i o n a l i z a t i o n may 

t h e o r e t i c a l l y be cons idered more important to some v o l u n t a r y s i t u a t i o n s 

then they are to o t h e r s , t h e i r a c t u a l occurrence in the s t a tu t e s i s not 

c o r r e l a t e d w i t h d i f f e r e n t types o f v o l u n t a r y procedures . For example, 

more than a t h i r d of the v o l u n t a r y procedures r e q u i r e a p p l i c a t i o n s fo r ad-

m i s s i o n to be supported by medica l or p s y c h o l o g i c a l c e r t i f i c a t i o n , 2 8 but these 

procedures are o therwise u n d i f f e r e n t i a t e d . C e r t i f i c a t i o n requirements may 

accompany p r o v i s i o n s fo r the i n s t i t u t i o n a l i z a t i o n o f minors , p r o v i s i o n s 

a u t h o r i z i n g a p p l i c a t i o n s by p r o s p e c t i v e p a t i e n t s , p r o v i s i o n s a p p l i c a b l e to 

a d u l t s , or v a r i o u s combinat ions of these p r o v i s i o n s . The same may be s a i d 

of l e s s frequent requirements o f p r e - o r pos t - admis s ion mental examinations 

to be conducted or arranged by i n s t i t u t i o n s . 2 9 Perhaps these safeguards are 

u t i l i z e d as much or more to defend crowded i n s t i t u t i o n s , as they are to 

p r o t e c t re ta rded persons , from unwarranted admiss ions . 3 0 

V o l u n t a r y admiss ion i s almost always d i s c r e t i o n a r y ; the p a t i e n t must 

be approved by the super in tendent or o ther a u t h o r i t y of the a d m i t t i n g 

i n s t i t u t i o n , or accepted by a s t a t e agency or o f f i c i a l for assignment to a 



r e s i d e n t i a l f a c i l i t y . Approx imate ly one - four th o f the v o l u n t a r y procedures 

are a p p l i c a b l e to p r i v a t e as w e l l as p u b l i c f a c i l i t i e s , 3 2 and s e v e r a l o f these 

procedures p rov ide that a s t a t e i n s t i t u t i o n " s h a l l , " whereas a p r i v a t e 

i n s t i t u t i o n "may" admit v o l u n t a r y p a t i e n t s . But even these mandates for 

s t a t e i n s t i t u t i o n s are o f t en q u a l i f i e d by express c o n d i t i o n s such as the 

"suitability" of patients and the availability of accommodations. 

For about half of the voluntary procedures, admission is explicitly 

sub jec t to the " a v a i l a b i l i t y of s u i t a b l e accommodations" or a s i m i l a r 

c o n d i t i o n . 3 3 Such a c o n d i t i o n may be i m p l i e d in most s t a tu t e s which omit i t , 

but some of these s t a tu t e s may be intended to g ive e l i g i b l e r e t a rda te s a 

r i g h t t o be v o l u n t a r i l y admit ted to p u b l i c i n s t i t u t i o n s . A s i d e from r e q u i r i n g 

that a p a t i e n t must be " m e n t a l l y r e t a r d e d , " " m e n t a l l y d e f i c i e n t , " "men ta l ly 

d e f e c t i v e , " or " f eeb l e -minded , " and thereby i n c o r p o r a t i n g any s t a t u t o r y 

d e f i n i t i o n s of these terms, most v o l u n t a r y procedures do not c i t e s p e c i f i c 

c r i t e r i a f o r admiss ion . E l i g i b l e p a t i e n t s are g e n e r a l l y des ignated merely 

as " s u i t a b l e persons" or "proper sub jec t s" fo r admiss ion , a l though s e v e r a l 

s t a t u t e s g ive admiss ion preference to "women of c h i l d - b e a r i n g age" or to 

young, i n d i g e n t , or dangerous persons . 3 4 In a few of the s t a tes w i t h m u l t i p l e 

i n s t i t u t i o n a l i z a t i o n procedures , there are i n d i c a t i o n s i n the s t a tu t e s that 

j u d i c i a l commitments take precedence i n admiss ion over v o l u n t a r y a p p l i c a t i o n s . 3 5 

A l s o i n some o f these s t a t e s v o l u n t a r y admiss ion i s exp re s s ly l i m i t e d t o 

persons f o r whom j u d i c i a l commitment is not deemed necessary or p r e f e r a b l e , 



or who are cons idered " s u i t a b l e f o r v o l u n t a r y d e t e n t i o n . " These l i m i t a t i o n s 

i n d i c a t e tha t admiss ion c r i t e r i a may be a f fec ted by d i scharge procedures , 

e s p e c i a l l y p r o v i s i o n s fo r the r e l ea se o f v o l u n t a r y p a t i e n t s upon request . 

3. Release and Discharge 

a .) Release on Request 

About t w o - t h i r d s of the v o l u n t a r y procedures p rov ide for r e l ea se of a 

p a t i e n t upon request to the i n s t i t u t i o n . P a r t i e s au tho r i zed to request r e l ea se 

roughly correspond to those au thor i zed to apply for admiss ion , a l though 

r e l e a s e p r o v i s i o n s are g e n e r a l l y l e s s s p e c i f i c as to the s i t u a t i o n s which 

they cover . For example, a l l but two of the 19 p r o v i s i o n s which permit a 

p a t i e n t to request h i s r e l ease 3 7 appear in procedures which a l s o a u t h o r i z e a 

p a t i e n t to apply fo r h i s own admiss ion . But whereas the admiss ion a u t h o r i -

z a t i o n s are u s u a l l y q u a l i f i e d by c o n d i t i o n s of age and competency, 3 8 o n l y three 

o f the r e l e a s e a u t h o r i z a t i o n s are so q u a l i f i e d . 3 9 S ince almost a l l o f these 

procedures p rov ide a l t e r n a t i v e l y fo r v o l u n t a r y admiss ion on the a p p l i c a t i o n 

of o the r persons on b e h a l f of p a t i e n t s , the ques t i on r a i s e d by the accompanying 

r e l e a s e p r o v i s i o n s is whether they au tho r i ze requests by minor or incompetent 

p a t i e n t s . F i v e s t a t e s e x p r e s s l y answer the ques t ion fo r minors by p e r m i t t i n g 

or r e q u i r i n g the i n s t i t u t i o n to c o n d i t i o n the p a t i e n t ' s r e l ease upon the 



consent of h i s parent or guard ian . The New J e r s e y s t a t u t e au tho r i zes a 

p a t i e n t to request r e l ease o n l y i f he was admit ted "on h i s own a p p l i c a t i o n 

or reques t . " 4 1 

Only three re lease p r o v i s i o n s are l i m i t e d to requests by p a t i e n t s . 

Nine s t a t e s s p e c i a l l y p rov ide fo r requests on beha l f of a minor p a t i e n t , 

most o f t en by a parent or gua rd ian , and in four of these no o ther requests 

are au tho r i zed . 4 2 The r e l ea se of any p a t i e n t , i n c l u d i n g a minor , may be r e 

quested in 19 s t a t e s by any member of a des ignated c l a s s , u s u a l l y l i m i t e d 

to the p a t i e n t ' s parent o r guardian o r o ther r e l a t i v e s , f i d u c i a r i e s , o r 

cus tod i ans . 4 3 For the e igh t procedures in which such requests are the on ly 

ones a u t h o r i z e d , v o l u n t a r y admiss ion is a l so l i m i t e d to a p p l i c a t i o n s by a 

s i m i l a r c l a s s o f persons o ther than the p a t i e n t . S i x s t a t e s permi t o r r e 

q u i r e the i n s t i t u t i o n to c o n d i t i o n the p a t i e n t ' s r e l ea se upon h i s consent , 

but f i v e o f these p r o v i s i o n s apply o n l y i f the p a t i e n t was admitted on h i s 

own a p p l i c a t i o n . 4 4 

A f t e r a request i s submi t ted , r e l e a s e must be e f f ec t ed " f o r t h w i t h " or 

"prompt ly" in s i x s t a t e s . In the remaining s t a t e s the i n s t i t u t i o n may d e t a i n 



the p a t i e n t f o r a c e r t a i n p e r i o d rang ing from three days to s i x months. 4 5 

These n o t i c e requirements are undoubtedly designed to permi t the i n s t i t u t i o n 

to examine the p a t i e n t and to determine the a d v i s a b i l i t y of i n v o l u n t a r y 

i n s t i t u t i o n a l i z a t i o n . Al though the a l t e r n a t i v e s are not always s p e c i f i e d , 

most p r o v i s i o n s s t a t e tha t a t or before the c o n c l u s i o n of the s p e c i f i e d 

p e r i o d the super in tendent must e i t h e r d i scharge the p a t i e n t or p e t i t i o n the 

app rop r i a t e cour t fo r commitment.4 6 A few s t a t u t e s , however, i n d i c a t e tha t 

the super in tendant may refuse to d i scharge the p a t i e n t , whereupon the person 

r eques t i ng r e l e a s e has the burden o f i n i t i a t i n g j u d i c i a l proceedings. 4 7 

P r o v i s i o n s fo r i n v o l u n t a r y ex tens ion as a consequence of requests fo r 

r e l e a s e are c l o s e l y r e l a t e d to p o l i c y d e c i s i o n s regard ing the scope o f 

v o l u n t a r y i n s t i t u t i o n a l i z a t i o n . S ince ex tens ion p r o v i s i o n s are p r i m a r i l y 

in tended to prevent the r e l ease of dangerous p a t i e n t s or p a t i e n t s incapable 

of de te rmin ing t h e i r own best i n t e r e s t s , they are necessary unless admiss ion 

c r i t e r i a and eva lua t i ons are designed to exclude such persons from v o l u n t a r y 

admiss ion , o r un less p e r i o d i c r e - e v a l u a t i o n s are u t i l i z e d to remove p a t i e n t s 

from v o l u n t a r y s t a tus whenever there i s s u f f i c i e n t d e t e r i o r a t i o n i n t h e i r 



mental o r s o c i a l c a p a c i t i e s . In three s t a t e s , however, the s t a t u t e s 

e x p l i c i t l y f o r b i d the i n i t i a t i o n of commitment proceedings un less a request 

fo r r e l e a s e of a v o l u n t a r y p a t i e n t has been submi t ted . 4 9 The l a t t e r p r o v i s i o n s 

are presumably intended to i n s u l a t e v o l u n t a r y p a t i e n t s from the th rea t of 

i n v o l u n t a r y commitment, but i t i s conce ivab le that the p r o v i s i o n s may a l s o 

d iscourage such p a t i e n t s from reques t ing r e l e a s e . 

In a few s t a t e s the r i g h t to o b t a i n r e l ea se upon request i s a l s o 

a f fec ted by p r o v i s i o n s fo r a r e q u i r e d minimum pe r iod of v o l u n t a r y i n s t i t u t i o n a l -

i z a t i o n . 5 0 The A l a s k a s t a tu t e r equ i r e s an i n i t i a l p e r i o d of 30 days , and the 

New York p r o v i s i o n permits an i n s t i t u t i o n to r e j e c t requests fo r r e l ea se 

submit ted sooner than 60 days a f t e r admiss ion . Idaho l e g i s l a t i o n au tho r i ze s 

an i n s t i t u t i o n to r e q u i r e a p a t i e n t seeking h i s own admiss ion to agree to a 

minimum s t ay of n ine weeks, and in Wyoming a s i m i l a r c o n t r a c t f o r an i n i t i a l 

s i x months i s r e q u i r e d o f parents o r cus todians a p p l y i n g fo r the admiss ion 

o f c h i l d r e n . 5 1 The l a t t e r c o n t r a c t u a l approaches are o f ques t ionab le v a l i d i t y 

and n e c e s s i t y . Regardless of competency ques t ions , i t seems probable that 

a p a t i e n t ' s c o n t r a c t may not c o n s t i t u t i o n a l l y be enforced i f i t depr ives 

him o f h i s l i b e r t y . S i m i l a r l y , con t r ac t s by pa ren t s , guard ians , o r o ther 

f i d u c i a r i e s are enforceable o n l y i f they are f o r the demonstrable b e n e f i t 

o f t h e i r c h i l d r e n o r wards. I f , on the o ther hand, a c e r t a i n i n t e r v a l o f 

i n s t i t u t i o n a l i z a t i o n i s a d v i s a b l e t o assure i n i t i a l d i agnos i s and e v a l u a t i o n , 

s t a t u t o r y a u t h o r i z a t i o n or requirement of a reasonable minimum appears to be 

s u f f i c i e n t l y j u s t i f i e d o n grounds o f p u b l i c p o l i c y , wi thout recourse t o 

c o n t r a c t u a l o b l i g a t i o n s . 



S t a t u t o r y r i g h t s to r e l e a s e may be empty f o r m a l i t i e s un less v o l u n t a r y 

p a t i e n t s , or t h e i r r e p r e s e n t a t i v e s , know of these r i g h t s and are able to 

e x e r c i s e them. One method of i n s u r i n g t h i s knowledge and a b i l i t y is to 

r e q u i r e i n s t i t u t i o n a l a u t h o r i t i e s t o p rov ide i n f o r m a t i o n and a s s i s t a n c e . 

F i v e s t a t e s s p e c i f i c a l l y i nco rpo ra t e such requirements i n t h e i r v o l u n t a r y 

procedures . 5 2 A c t i v e a s s i s t a n c e is not always r e q u i r e d , however, and even the 

f u r n i s h i n g o f i n f o r m a t i o n i s dependent upon p a t i e n t s ' requests i n two o f 

these s t a t e s . A d d i t i o n a l and s t ronger requirements would appear warranted 

to e f f ec tua t e p r o v i s i o n s fo r r e l ea se on reques t , as w e l l as o ther r i g h t s of 

v o l u n t a r y p a t i e n t s . I t seems obvious tha t the need fo r i n f o r m a t i o n and 

a s s i s t a n c e i s even g rea t e r i n those s t a t e s i n which v o l u n t a r y p a t i e n t s ' 

r i g h t s to habeas corpus or o ther j u d i c i a l proceedings may c o n s t i t u t e t h e i r 

o n l y o r a l t e r n a t i v e means o f o b t a i n i n g r e l e a s e . In such cases l e g a l counse l 

i s almost e s s e n t i a l f o r adequate p r e p a r a t i o n of a p e t i t i o n and e f f e c t i v e 

p r e s e n t a t i o n of a case . 

b . ) A d m i n i s t r a t i v e Discharge 

Al though l e g i s l a t i o n p r e s e n t l y i s e f f e c t i n most s t a t e s seeks t o prevent 

improper admiss ion and d e t e n t i o n o f p a t i e n t s , t h i s concern i s i n e v i t a b l y 

d imin i shed by the crowded c o n d i t i o n s of most i n s t i t u t i o n s f o r the m e n t a l l y 

r e t a r d e d . One important o b j e c t i v e of the cu r r en t emphasis upon n o n - r e s i d e n t i a l 

s e r v i c e s f o r the re ta rded i s t o f a c i l i t a t e the d i scharge o f i n s t i t u t i o n a l i z e d 

p a t i e n t s . P r o v i s i o n s fo r a d m i n i s t r a t i v e d i scharge thus assume cons ide rab l e 

s i g n i f i c a n c e as means for i n s t i t u t i o n s to c o n t r o l t h e i r p o p u l a t i o n s . 



Of the 44 s t a t e s w i t h v o l u n t a r y admiss ion procedures , a l l but s i x 

e x p r e s s l y p rov ide fo r a d m i n i s t r a t i v e d i scharge o f p a t i e n t s so admit ted. 5 3 

A few of these p r o v i s i o n s a u t h o r i z e peremptory d i scharge or f a i l to s p e c i f y 

d i scharge c r i t e r i a , but in most s t a t e s d i scharge must be warranted by the 

p a t i e n t ' s "mental c o n d i t i o n , " when he i s "no longer in need" o f i n s t i t u t i o n a l i 

z a t i o n , o r when r e l ea se would be " i n h i s best i n t e r e s t , " " to h i s b e n e f i t , " o r 

" f o r t h i s w e l f a r e . " 5 4 O b v i o u s l y , the l a t t e r c r i t e r i a depend not on ly on the 

p a t i e n t ' s " c o n d i t i o n , " but on the a b i l i t y and w i l l i n g n e s s o f the p a t i e n t ' s 

f a m i l y and community to p rov ide c o n t i n u i n g care and h a b i l i t a t i o n . 

S e v e r a l s t a tu t e s p r o v i d e a l t e r n a t i v e l y for p a t i e n t s ' d i scharge which 

would " c o n t r i b u t e to the most e f f e c t i v e use" of the i n s t i t u t i o n . 5 5 A l though 

the manner and extent to which these p r o v i s i o n s are used are not known, they 

appear to au tho r i ze the displacement of v o l u n t a r y p a t i e n t s , perhaps by more 

s e v e r e l y re ta rded p a t i e n t s , o r perhaps by j u d i c i a l l y committed p a t i e n t s . Here 

aga in , a p p l i c a t i o n of the s t a t u t o r y c r i t e r i o n may depend upon the r o l e of the 

i n s t i t u t i o n i n r e l a t i o n t o o ther a v a i l a b l e s e r v i c e s and f a c i l i t i e s . 

Discharge is u s u a l l y made a f u n c t i o n of super in tendents or heads of 

i n s t i t u t i o n s f o r the r e t a rded . S e v e r a l d i scharge p r o v i s i o n s , however, a l s o 

r e q u i r e the approva l o f the s t a t e agency or o f f i c i a l which superv i ses the 

p a r t i c u l a r i n s t i t u t i o n , and a few p r o v i d e for d i scharges to be repor ted to such an 

agency. E s p e c i a l l y f o r minor p a t i e n t s , s e v e r a l s t a t u t e s r e q u i r e the d i s c h a r g i n g 

i n s t i t u t i o n to n o t i f y i n t e r e s t e d p a r t i e s who are r e s p o n s i b l e f o r the p a t i e n t , 

who made the o r i g i n a l admiss ion a p p l i c a t i o n , or who ob jec t to the d i s c h a r g e . 

















Chart I I . VOLUNTARY ADMISSION OF 
THE MENTALLY RETARDED 

FOOTNOTES 

a . A n admiss ion procedure i s " V o l u n t a r y ' ' ) fo r purposes o f Chart I I i f i t 
f a l l s w i t h i n e i t h e r o f the f o l l o w i n g c l a s s i f i c a t i o n s : 

(1) A p ro spec t i ve pa t i en t may apply f o r h i s own admiss ion ( i f the 
procedure a l s o provides f o r a p p l i c a t i o n by an " i n t e r e s t e d p a r t y , " t h i s 
p r o v i s i o n i s a l s o noted; i f the procedure a l s o provides for a p p l i c a t i o n 
by "any person" or an " o f f i c i a l , " t h i s p r o v i s i o n is not noted , but the 
procedure i s char ted aga in i n Chart I I I ) ; 

(2) A person l e g a l l y empowered to ac t fo r the p rospec t ive pa t i en t may 
apply fo r h i s admiss ion ( e . g . , a parent fo r h i s minor c h i l d , or a guard ian 
f o r h i s ward ) , but "any person" or an " o f f i c i a l " may not apply ( i f the 
procedure a l s o provides f o r a p p l i c a t i o n by some other " i n t e r e s t e d p a r t y , " 
t h i s p r o v i s i o n i s a l s o noted; i f the procedure a l s o au tho r i ze s a p p l i c a t i o n 
by "any person" o r an " o f f i c i a l , " the procedure i s char ted on ly in Chart I I I ) . 

1 . A p p l i c a t i o n fo r admiss ion of any p ro spec t i ve p a t i e n t , minor or a d u l t , may 
be made by h i s parent or guard ian -- A . A . M . D . Dra f t A c t , Arkansas , G e o r g i a , 
Iowa, Kansas , Massachuse t t s , Montana, Nebraska , New M e x i c o , Nor th C a r o l i n a , 
Nor th Dakota , Oklahoma, Rhode I s l a n d , South C a r o l i n a , South Dakota, Texas , 
U tah , V i r g i n i a ; o r by a person or agency having h i s custody - - A . A . M . D . Dra f t 
A c t , New M e x i c o , Rhode I s l a n d , South C a r o l i n a ; or by an a d u l t next of k i n - -
G e o r g i a ; or by another person r e s p o n s i b l e fo r him -- Iowa; or by a person 
in loco pa r en t i s - - Nor th C a r o l i n a ; o r by the manager o f an i n s t i t u t i o n 
in which the p a t i e n t i s kept - - Oklahoma; o r by h i s county governing 
body - - South C a r o l i n a ; o r by h i s spouse - - Texas . 

A p p l i c a t i o n may be made: by the p rospec t ive p a t i e n t ' s r e l a t i v e or 
a t t o r n e y , w i t h h i s consent - - I l l i n o i s , Ind iana ; b y a n r e l a t i v e o r 
c i t i z e n - - M i s s i s s i p p i . 

2 . C e r t i f i c a t i o n is made: "by a team of persons w i t h s p e c i a l t r a i n i n g and 
exper ience in the d i agnos i s and management of the men ta l l y r e t a r d e d , 
which team s h a l l i n c l u d e members p r o f e s s i o n a l l y q u a l i f i e d i n the f i e l d s 
o f med i c ine , c l i n i c a l psychology , and s o c i a l work, together w i t h such 
other s p e c i a l i s t s as the i n d i v i d u a l case may r e q u i r e " - - A.A.M.D), Draft 

Act; by a ' 'designated examiner" who is "any l i c e n s e d p h y s i c i a n or person 
des ignated by the s t a t e board of h e a l t h as s p e c i a l l y q u a l i f i e d by t r a i n i n g 
o r exper ience i n the d i a g n o s i s o f mental o r r e l a t e d i l l n e s s . . . . " - - Idaho; 
by a p h y s i c i a n who "should be a s p e c i a l i s t in mental cases i f p o s s i b l e , " 
or by a p s y c h o l o g i s t who " s h a l l be the s t a t e d i r e c t o r of s p e c i a l educa t ion , 
the super intendent of the t r a i n i n g s c h o o l , or o ther person designated by 
e i t h e r of these two as competent" -- Wyoming. 



3. In a d d i t i o n to the char ted p r o v i s i o n for "d i scharge" upon reques t , there 
i s a l s o a p r o v i s i o n for " r e l ea se" (without "d ischarge") upon the w r i t t e n 
request of the p a t i e n t ' s parent or gua rd ian . The request must be granted 
"not more than 48 hours" a f t e r i t s r e c e i p t , o r e l s e i n s t i t u t i o n a l i z a t i o n 
must not be extended by p e t i t i o n for j u d i c i a l commitment - - A . A . M . D . Draf t 
A c t , a r t . 8, § f . 

4. Request fo r r e l e a s e of any p a t i e n t , i n c l u d i n g a minor , may be made by 
h i s parent or guard ian - - A . A . M . D . Draf t A c t , A l a s k a , Arkansas , Co lo rado , 
C o n n e c t i c u t , G e o r g i a , Idaho, Iowa, Kansas , Kentucky, Montana, New M e x i c o , 
Nor th C a r o l i n a , Nor th Dakota, Oklahoma, Washington, West V i r g i n i a ; o r 
by h i s spouse o r adu l t r e l a t i v e o r next o f k i n - - A l a s k a , Co lo rado , 
Idaho, Kentucky , West V i r g i n i a ; or by an i n t e r e s t e d r e s p o n s i b l e a d u l t 
or a peace o f f i c e r -- A l a s k a ; or by h i s conserva tor or a person having 
h i s custody - - Connec t i cu t ; or by h i s a d u l t next of k i n who s igned the 
admiss ion a p p l i c a t i o n - - Georg i a ; o r by another person r e s p o n s i b l e fo r h i s 
admiss ion -- Iowa; or by a person having h i s custody -- New M e x i c o . 

Request may be made: by r e l a t i v e s or f r i ends m a i n t a i n i n g the p a t i e n t --
Mary land ; by another - - V i r g i n i a ; by the p a t i e n t ' s guard ian - - W i s c o n s i n . 

5 . The char ted procedure fo r the men ta l ly i l l i s a l s o a p p l i c a b l e t o the 
men ta l ly re ta rded because mental r e t a r d a t i o n i s s p e c i f i c a l l y i nc luded i n 
the d e f i n i t i o n o f "mental i l l n e s s " - - A l a s k a , § 340(10) ; Ind i ana , §§ 1201(1 ) , (2 ) ; 
1306(1). 

6 . See the procedure t abu la ted in Chart I I I , which i s " v o l u n t a r y " i n s o f a r as 
i t au tho r i ze s admiss ion upon the a p p l i c a t i o n of a parent , gua rd i an , or 
o ther person l e g a l l y empowered to ac t fo r the p rospec t ive pa t i en t - -
A l a s k a , I l l i n o i s , Kentucky, L o u i s i a n a , Maine , Mary l and , M i s s o u r i , New Y o r k , 
Oh io , P e n n s y l v a n i a , Tennessee, V i r g i n i a , West V i r g i n i a , W i s c o n s i n . 

7. Examinat ion is conducted: by a "designated examiner" who is a l i c e n s e d 
p h y s i c i a n or person designated by the s t a t e h e a l t h agency as s p e c i a l l y 
q u a l i f i e d i n the d i a g n o s i s o f mental o r r e l a t e d i l l n e s s - - A l a s k a , Idaho; 
by an " e v a l u a t i o n b o a r d . . . composed as f o l l o w s : One (1) member who is a 
du ly l i c e n s e d p h y s i c i a n of t h i s s t a t e ; one (1) member who is a q u a l i f i e d 
p s y c h o l o g i s t ; and one (1) or more other members to be s e l e c t e d by the 
board of d i r e c t o r s " - - New Mex ico . 

8 . The i n s t i t u t i o n may be: " l oca t ed in the s t a t e or in another s t a t e " — 
A l a s k a ; " i n o r wi thou t the S t a t e " - - Nevada. 

9. A p a t i e n t ' s request fo r r e l e a s e need not be w r i t t e n , but an i n t e r e s t e d 
pa r ty must request " i n w r i t i n g " - - A l a s k a , Idaho, Kentucky, Montana, 
West V i r g i n i a . 



10. A p a t i e n t ' s consent to another person ' s request fo r h i s r e l e a s e may be 
r e q u i r e d i f the pa t i en t was admit ted on h i s own a p p l i c a t i o n - - A l a s k a , 
C o l o r a d o , Idaho, Kentucky , West V i r g i n i a . 

11. Commitment proceedings may not be commenced unless r e l ea se of the p a t i e n t 
i s f i r s t requested - - A l a s k a , § 070(k) ; Idaho, § 320(b) ; West V i r g i n i a , 
§ 3657(1) . 

12. In a d d i t i o n to the char ted p r o v i s i o n for a commitment p e t i t i o n to be f i l e d 
by the super in tendent or head of the i n s t i t u t i o n , j u d i c i a l proceedings 
may a l s o be i n i t i a t e d on the p e t i t i o n of the p a t i e n t , an i n t e r e s t e d p a r t y , 
or a peace o f f i c e r -- A l a s k a , § 060. 

There is no p r o v i s i o n f o r a commitment p e t i t i o n to be f i l e d by the 
super in tendent or head of the i n s t i t u t i o n , but upon h i s r e f u s a l to d i s 
charge a p a t i e n t on reques t , j u d i c i a l proceedings may be i n i t i a t e d by the 
person r eques t ing the d i scharge - - Kansas , M i c h i g a n , New Y o r k . 

The p a t i e n t must be d i scharged on request unless he has been committed 
by c e r t i f i c a t i o n "on the request o f h i s o r her r e l a t i v e s o r f r i e n d s " - -
Mary land . 

13. In a d d i t i o n to the char ted procedure , i t may a l s o be p o s s i b l e for men ta l ly 
re ta rded pa t i en t s to be h o s p i t a l i z e d under a v o l u n t a r y procedure for the 
men ta l l y i l l because the terminology i s broad enough t o i n c l u d e mental 
r e t a r d a t i o n - - A r i z o n a , t i t . 36 , §§ 501-504 (1965 Supp . ) ; C a l i f o r n i a , § 6060; 
C o n n e c t i c u t , §§ 187, 187a; Delaware, §§ 5121, 5123 (1953); G e o r g i a , §§ 501-504; 
H a w a i i , c h . 8 1 , § 32 (1955); Iowa, c h . 225, §§ 1, 7-9; c h . 229, §§ 40 , 41 
(1949; 1965 Supp . ) ; Kansas , c h . 59 , §§ 2904-2907 (1965 Supp . ) ; M i s s o u r i , 
REV. STAT. c h . 202, §§ 780(5) , 783-790 (1962)(no char ted procedure) ; 
Montana, t i t . 38 , §406 (1961); Nebraska, § 324 (1958); Nevada, c h . 433 , 
§§ 330-350 (1957); New Hampshire, REV. STAT. c h . 135, §22 (1964) 
(no char ted procedure) ; New Y o r k , § 71; Rhode I s l a n d , t i t . 26, c h . 2, § 18; 
South Dakota , § 0115 (Sess . Laws 1961, c h . 153); Texas , a r t . 5547, §§ 4 ( k ) , 
22-26 (1958; 1966 S u p p . ) . 

14. The char ted procedure a p p l i e s o n l y to the admiss ion of a non - " ind igen t " 
c h i l d , i . e . , a minor whose e s t a t e , parent , r e l a t i v e o r guard ian i s ab le 
t o bear the f u l l co s t o f m a i n t a i n i n g him a t the C h i l d r e n ' s Colony - - A r i z o n a . 

15. A p p l i c a t i o n f o r admiss ion of a minor may be made by h i s parent or guard ian 
- - A r i z o n a , C a l i f o r n i a , Co lo rado , C o n n e c t i c u t , Delaware, F l o r i d a , H a w a i i , 
Idaho, I l l i n o i s , I nd i ana , Kansas , Kentucky , M i c h i g a n , M i s s i s s i p p i , 
Nevada, New J e r s e y , New Y o r k , Oh io , Tennessee, Washington, West V i r g i n i a , 
W i s c o n s i n ; or by a person or agency having or e n t i t l e d to h i s custody - -
C a l i f o r n i a , C o n n e c t i c u t , Delaware, H a w a i i , New J e r s e y , Oh io , Tennessee, 
Washington; o r by a person in l oco pa ren t i s - - I l l i n o i s , Ind iana ; o r by 
h i s r e l a t i v e o r nearest f r i e n d - - Nevada (educable c h i l d ) ; o r by h i s next 
o f k i n - - New Y o r k . 

A p p l i c a t i o n may be made by the m i n o r ' s parent -- L o u i s i a n a , Oregon, 
V i r g i n i a , Wyoming; or by a cus tod ian or person suppor t ing the minor --
L o u i s i a n a ; or by a person having or e n t i t l e d to h i s custody -- Oregon, Wyoming. 

16. The s t a tu t e s r e f e r to "menta l ly d e f e c t i v e c h i l d r e n , " but § 301 provides 
that " c h i l d or c h i l d r e n means men ta l l y d e f i c i e n t persons wi thou t regard 
t o c h r o n o l o g i c a l age" - - Arkansas . 



17. The C h i l d r e n ' s Colony Board not on ly determines the a v a i l a b i l i t y of 
f a c i l i t i e s and the e l i g i b i l i t y o f the p a t i e n t , but a l s o s e l e c t s e i t h e r 
v o l u n t a r y admiss ion or j u d i c i a l commitment as the app rop r i a t e i n s t i t u t i o n a l 
i z a t i o n procedure - - Arkansas . 

18. The examiners must "use standard mental and p s y c h o l o g i c a l t e s t s and 
p h y s i c a l examinat ions" - - Arkansas , § 3 0 3 ( a ) ( 3 ) . 

19. The char ted procedure of § 6050 is fo r v o l u n t a r y admiss ion to " s t a t e 
h o s p i t a l s f o r the m e n t a l l y i l l o r men ta l ly d e f i c i e n t . " S e c t i o n 6602, 
which i s p r a c t i c a l l y i d e n t i c a l , provides for v o l u n t a r y admiss ion t o "any 
s t a t e h o s p i t a l . " However, p r i o r to the enactment of §6050, i t was the 
o p i n i o n of the A t t o r n e y Genera l that n e i t h e r §6602 nor any o ther p r o v i s i o n 
permi t ted v o l u n t a r y admiss ion to the s t a t e h o s p i t a l s for the "menta l ly 
d e f i c i e n t " (35 OPS. ATT 'Y GEN. 3 1 ) . A c c o r d i n g l y , on ly the p r o v i s i o n s of 
§ 6050 are t abu la ted in the c h a r t . 

Sec t ions 6071, 6072, 6302(c) p rov ide a s i m i l a r procedure fo r v o l u n t a r y 
admiss ion to County Psychopath ic H o s p i t a l s e s t a b l i s h e d under § 6300 fo r 
the care o f "persons who are men ta l ly i l l , men t a l l y d i s o r d e r e d , men ta l l y 
d e f i c i e n t o r r e t a r d e d . . . " 

For v o l u n t a r y admiss ion o f men ta l l y re ta rded p a t i e n t s to S ta te 
N e u r o p s y c h i a t r i c I n s t i t u t e s , see §§ 6051, 7304, 7406. 

S e c t i o n 7000.1 au tho r i ze s the S ta t e Department o f R e h a b i l i t a t i o n 
t o e s t a b l i s h " r e s i d e n t i a l r e h a b i l i t a t i o n cen te rs for the men ta l l y r e t a r d e d . " 
Al though no admiss ion procedures are s p e c i f i e d , the s e c t i o n "does not 
a u t h o r i z e the c a r e , t rea tment , or s u p e r v i s i o n or any c o n t r o l over any 
men ta l l y re ta rded person wi thou t the w r i t t e n consent o f h i s parent o r 
gua rd i an" - - C a l i f o r n i a . 

20. The mental c o n d i t i o n of a p rospec t ive p a t i e n t who a p p l i e s for h i s own 
admiss ion must be such "as to render him competent to make" the a p p l i c a 
t i o n - - C a l i f o r n i a , M i c h i g a n , V i r g i n i a ; o r t o "understand i t i f made b y 
another for h im" - - V i r g i n i a . 

No person may be " r ece ived or de ta ined as a v o l u n t a r y p a t i e n t whose 
mental c o n d i t i o n . . . i s such , or becomes such , tha t such person cannot 
comprehend the ac t of v o l u n t a r y commitment, or be ab le to request h i s or 
her d i s c h a r g e , o r g i v e continuous assent to d e t e n t i o n " - - Mary l and . 

21. But see DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL § 3461 
(1966): " . . . A d u l t re ta rded may l e g a l l y be admit ted on a v o l u n t a r y b a s i s , 
bu t , due to requirements that they be competent to make such a p p l i c a t i o n , 
a l l a d u l t - r e t a r d e d s h a l l b e r e f e r r e d for cour t commitment" - - C a l i f o r n i a . 

22. C f . DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL § 3412 (1966): 
" E a c h p a t i e n t s h a l l be examined by a p h y s i c i a n w i t h i n 24 hours of admiss ion 
and the f i n d i n g recorded i n the c l i n i c a l f i l e " - - C a l i f o r n i a . 



23. See a l s o DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS MANUAL § 3411 (1966): 
" A l l persons admit ted to a Department f a c i l i t y s h a l l be informed, as f a r 
as p o s s i b l e , a t the time of admiss ion , of the nature of the h o s p i t a l and 
o f the reasons fo r admiss ion" C a l i f o r n i a . 

24. Request f o r r e l e a s e , o f a minor may be made by h i s parent or guardian 
C a l i f o r n i a , F l o r i d a , H a w a i i , M i c h i g a n , New J e r s e y , New Y o r k , Ohio ; or by 
a person e n t i t l e d to h i s custody - - C a l i f o r n i a , Ohio ; o r by h i s adu l t r e l a t i v e 
- - H a w a i i ; o r by the Probate Court - - M i c h i g a n ; o r by h i s n e x t - o f - k i n 
who made o r i g i n a l a p p l i c a t i o n -- New Y o r k . 

Request fo r a m i n o r ' s r e l e a s e may be made: by the person e n t i t l e d 
t o h i s custody - - Oregon; by the o r i g i n a l a p p l i c a n t o r h i s l e g a l r e p r e 
s e n t a t i v e - - Wyoming. 

25. But see note 21 supra ; DEP'T OF MENTAL HYGIENE: POLICY AND OPERATIONS 
MANUAL § 3461 (1966): "Minors admit ted on a v o l u n t a r y b a s i s may not be 
h e l d beyond the age of 21 y e a r s . I f cont inued h o s p i t a l i z a t i o n i s necessary , 
commitment procedure should be i n i t i a t e d and completed p r i o r to a t t a i n i n g 
the age of 21 y e a r s " - - C a l i f o r n i a . 

26. A p p l i c a t i o n fo r admiss ion of an adu l t p a t i e n t must be made: by h i s con 
se rva to r or a person hav ing h i s custody - - Connec t i cu t ; by h i s g u a r d i a n , 
-- New J e r s e y , Tennessee; by h i s guard ian or a person having h i s custody --
Ohio ; by h i s parent , gua rd i an , or an agency e n t i t l e d to h i s cus tody , 
unless "the super in tendent deems the a p p l i c a t i o n should be made s o l e l y 
by a guard ian" -- Washington. 

27. P s y c h o l o g i c a l c e r t i f i c a t i o n i s r equ i r ed o n l y i.f the p rospec t ive pa t i en t 
"has the p h y s i c a l and mental c a p a c i t y fo r such e v a l u a t i o n " - - Connec t i cu t . 

28. In a d d i t i o n to the char ted procedure of § 5521(a) fo r the v o l u n t a r y ad 
m i s s i o n of mino r s , § 5521(b) provides tha t "the Board of Trus tees of the 
Department of Menta l Hea l th may e s t a b l i s h a v o l u n t a r y admiss ion procedure 
fo r the o b s e r v a t i o n , s t udy , d i a g n o s i s or treatment of any person 
who is or may be men ta l l y r e t a r d e d " -- Delaware. 

29. But see L e t t e r From Peter A . P e f f e r , M . D . , Super in tendent , H o s p i t a l fo r 
the M e n t a l l y Re ta rded , to The George Washington U n i v . I n s t i t u t e of Law, 
P s y c h i a t r y and C r i m i n o l o g y , Oct . 8 , 1965: " . . . c a s e s were r e f e r r e d to 
the i n s t i t u t i o n for the re ta rded through the Menta l Hygiene C l i n i c s . 
Th i s has a l r e a d y been e l i m i n a t e d . The cases are now r e f e r r e d d i r e c t l y 
t o the i n s t i t u t i o n " - - Delaware. 

30 . A p p l i c a t i o n is made to the County Judge, who forwards i t to the D i r e c t o r 
o f the D i v i s i o n o f Menta l R e t a r d a t i o n - - F l o r i d a . 



3 1 . "No such v o l u n t a r y admiss ion w h a l l be permi t ted for any minor w i t h respec t 
to whom an a p p l i c a t i o n fo r commitment has p r e v i o u s l y been denied a f t e r 
p r e sen t a t i on to a c i r c u i t judge haying j u r i s d i c t i o n , wi thou t the s p e c i f i c 
w r i t t e n a u t h o r i z a t i o n o f such j u d g e . . . Any cour t -appo in ted guard ian o f 
the person of a minor , before e n t e r i n g i n t o any agreement w i t h the 
d i r e c t o r [of Heal th] concern ing the vo lun t a ry admiss ion of such minor , 
s h a l l r epo r t such p lan to the cour t that appointed such guard ian and 
s h a l l t he rea f t e r be guided by the d i r e c t i o n s of such c o u r t " - - H a w a i i . 

32 . " . . . i t may be r equ i red by the head of the h o s p i t a l . . . that an agreement 
be s igned by the person seeking h o s p i t a l i z a t i o n , wi tnessed by two competent 
w i t n e s s e s , , . . t ha t he w i l l s t ay t h e r e i n and submit h i m s e l f to o b s e r v a t i o n , 
examinat ion and treatment for at l e a s t nine (9) weeks, unless sooner 
d i s c h a r g e d . . . " - - Idaho. 

"The a p p l i c a t i o n s h a l l be s igned by the a p p l i c a n t in the presence 
of two w i t n e s s e s " - - Kentucky. 

The a p p l i c a t i o n must be accompanied by "a c e r t i f i e d agreement on 
the par t o f the a p p l i c a n t t ha t , i f so admi t t ed , the proposed pa t i en t 
w i l l not be removed from the t r a i n i n g schoo l w i t h i n a pe r iod of s i x 
months from the date of admiss ion" -- Wyoming. 

33 . In a d d i t i o n to the char ted procedure which i s s p e c i f i c a l l y a p p l i c a b l e to 
the men ta l l y r e t a r d e d , the " i n f o r m a l admiss ion" procedure of § 4-1 fo r 
the men ta l ly i l l i s seemingly made a p p l i c a b l e t o the men ta l ly re ta rded 
by § 3 - 1 . Under t h i s procedure, a pa t i en t may be admitted to a s t a t e 
h o s p i t a l "wi thout making formal a p p l i c a t i o n the re for (a l though standard 
h o s p i t a l i n fo rma t ion may be e l i c i t e d ) i f , a f t e r examina t ion , the s u p e r i n 
tendent of such h o s p i t a l deems such person s u i t a b l e . . . . The super intendent 
s h a l l cause every pa t i en t admitted pursuant to the p r o v i s i o n s of t h i s 
S e c t i o n to be informed at the time of admiss ion of h i s s t a tus as an 
i n f o r m a l l y admit ted pa t i en t and of h i s r i g h t to be re leased from the 
h o s p i t a l a t any time du r ing the normal d a y - s h i f t hours of o p e r a t i o n . . . 
This s e c t i o n s h a l l not apply to a person who is a pa t i en t of a p h y s i c i a n , 
and who requests admiss ion and is admitted to a l i c e n s e d p r i v a t e h o s p i t a l , or 
p s y c h i a t r i c u n i t of a genera l h o s p i t a l , fo r care and treatment wi thou t 
confinement or d e t e n t i o n , under the d i r e c t i o n and s u p e r v i s i o n of such 
p h y s i c i a n " - - I l l i n o i s . 

34 . I n a d d i t i o n t o the char ted procedure for admiss ion o f "menta l ly i l l " 
( i n c l u d i n g "menta l ly d e f i c i e n t " ) persons to "any p s y c h i a t r i c h o s p i t a l , " 
there are s e v e r a l s p e c i a l p r o v i s i o n s for v o l u n t a r y admiss ion t o : the 
F o r t Wayne S ta t e H o s p i t a l and T r a i n i n g Cen te r , § 1726 (made a l s o a p p l i c a b l e 
to the Nor thern Indiana C h i l d r e n ' s H o s p i t a l by § 1752, and to the Muscata-
tuck S ta t e H o s p i t a l and T r a i n i n g Center by §§ 1908, 1909); the Ca r t e r 
Memorial H o s p i t a l , § 1232(a); the psychopathic wards of C i t y H o s p i t a l s , 
§ 1233; and a U . S . i n s t i t u t i o n , § 1242 -- Ind i ana . 



35 . A p p l i c a t i o n to the i n s t i t u t i o n is made by the County Board of 
Superv i so r s upon the request of an i n t e r e s t e d par ty - - Iowa. 

36. S e c t i o n 1410 provides tha t "the s t a t e board [of S o c i a l Welfare] s h a l l 
make and e s t a b l i s h r u l e s and r e g u l a t i o n s p r o v i d i n g f o r the admiss ion of 
persons to the s a i d Parsons s t a t e h o s p i t a l and t r a i n i n g cen te r and to 
the s a i d W i n f i e l d s t a t e h o s p i t a l and t r a i n i n g c e n t e r . " S e c t i o n 17c02 
provides s i m i l a r l y fo r the admiss ion o f "men ta l ly re ta rded c h i l d r e n " t o 
the Kansas N e u r o l o g i c a l I n s t i t u t e . A c c o r d i n g l y , both the S ta t e Board 
of S o c i a l Welfare and the D i v i s i o n of I n s t i t u t i o n a l Management of the 
S t a t e Department of S o c i a l Wel fa re have promulgated r e g u l a t i o n s f o r the 
admiss ion of men ta l ly re ta rded persons to the two H o s p i t a l s and T r a i n i n g 
Centers and to the N e u r o l o g i c a l I n s t i t u t e . 

In a d d i t i o n to these r e g u l a t i o n s , § 17c02 conta ins p r o v i s i o n s 
a p p l i c a b l e to admiss ion to the N e u r o l o g i c a l I n s t i t u t e , and §§ 1411, 1617 
govern d i scha rge from the S ta te H o s p i t a l s and T r a i n i n g Cen te r s . These 
s t a t u t o r y p r o v i s i o n s are t abu la t ed in subsequent columns o f the c h a r t , 
and r e g u l a t o r y p r o v i s i o n s are footnoted - - Kansas . 

37 . REG. OF STATE BOARD OF SOCIAL WELFARE § 30-23-47 (1959): " A p p l i c a t i o n fo r 
admiss ion to an i n s t i t u t i o n f o r the men ta l l y re ta rded s h a l l be s igned by 
both parents i f l i v i n g toge the r , b y the parent having custody i f the 
parents are not l i v i n g toge ther , or by a cour t appointed guard ian i f 
such is the case . Parents s h a l l be deemed to be n a t u r a l guardians of 
t h e i r c h i l d twenty-one (21) years o f age and o lde r i f the c h i l d was 
men ta l l y i n c a p a c i t a t e d p r i o r to h i s becoming twenty-one (21) years of 
age" - - Kansas . 

38 . C f . REG. OF STATE BOARD OF SOCIAL WELFARE § 30-23-48 (1959): " A p p l i c a t i o n 
. . . s h a l l c o n t a i n a statement from a p h y s i c i a n , based upon examinat ion of 
the a p p l i c a n t , recommending admiss ion to an i n s t i t u t i o n f o r the m e n t a l l y 
r e t a r d e d , fo r e v a l u a t i o n , treatment and/or t r a i n i n g " - - Kansas . 

39 . REG. OF STATE BOARD OF SOCIAL WELFARE § 30-23-49 (1959): "Determina t ion 
as towhether the a p p l i c a t i o n f o r admiss ion w i l l be forwarded to Parsons 
S t a t e H o s p i t a l and T r a i n i n g Cente r , W i n f i e l d S ta te H o s p i t a l and T r a i n i n g 
Cen te r , or Kansas N e u r o l o g i c a l I n s t i t u t e s h a l l be made by the S ta te 
D i r e c t o r o f I n s t i t u t i o n s , i n coope ra t ion w i t h s t a f f o f the r e s p e c t i v e 
i n s t i t u t i o n s , and based upon the e v a l u a t i o n , treatment and t r a i n i n g needs 
o f the a p p l i c a n t a s w e l l a s a v a i l a b l e f a c i l i t i e s w i t h i n the i n s t i t u t i o n s . . . " 
See a l s o ADMIN. REG. OF DIV 'N OF INSTITUTIONAL MANAGEMENT § 120-2 (1959) 
- - Kansas . 

40 . See ADMIN. REG. OF D I V ' N OF INSTITUTIONAL MANAGEMENT § 120-2.2 (1959): 
"Any c h i l d for whom an a p p l i c a t i o n f o r admiss ion to an i n s t i t u t i o n f o r 
the re ta rded has been r e c e i v e d " may be r e f e r r e d by the D i v i s i o n of 
I n s t i t u t i o n a l Management f o r e v a l u a t i o n a t the c h i l d s tudy u n i t o f the 
Kansas N e u r o l o g i c a l I n s t i t u t e - - Kansas . 



4 1 . I t i s not e n t i r e l y c l e a r that the char ted procedure a c t u a l l y a p p l i e s 
to the v o l u n t a r y admiss ion of men ta l ly re ta rded minors . Al though the 
p r o v i s i o n s are appropr i a t e for such a procedure, they appear in a 
s e c t i o n which i s e n t i t l e d "Commitment o f men ta l ly d e f e c t i v e o r e p i l e p t i c 
m i n o r s , " and which does indeed c o n t a i n unre la ted p r o v i s i o n s fo r j u d i c i a l 
commitment by the j u v e n i l e c o u r t . On the o ther hand, the term "commitment" 
i s used g e n e r i c a l l y i n L o u i s i a n a a s s i m i l a r t o " h o s p i t a l i z a t i o n " o r 
" i n s t i t u t i o n a l i z a t i o n " (see Slovenko and Super, Commitment Procedure in 
L o u i s i a n a , 75 TULANE L. REV. 705, 706 (1961). 

" M e n t a l l y d e f e c t i v e " persons seem to be excluded from the "Vo lun t a ry 
admiss ion" procedure o f § 5 1 , which a p p l i e s t o "any men ta l l y i l l , i n e b r i a t e , 
or e p i l e p t i c pe r son . " However, § 50 provides tha t "the super in tendent of 
a s t a t e mental i n s t i t u t i o n . . . s h a l l r e c e i v e for o b s e r v a t i o n , d i a g n o s i s , 
c a r e , and treatment any i n d i v i d u a l whose admiss ion is a p p l i e d fo r under 
any of the f o l l o w i n g procedures: (1) V o l u n t a r y a d m i s s i o n . . . , " and 
§ 2(8) s t a t e s that "mental i n s t i t u t i o n " inc ludes both "mental h o s p i t a l s " 
and " s c h o o l s " fo r mental d e f e c t i v e s . 

See a l s o § 2 2 . 2 , p r o v i d i n g that fo r the L e e s v i l l e S ta te S c h o o l , the S ta te 
Department o f H o s p i t a l s " i s au tho r i zed to adopt r u l e s , governing admiss ions , 
which r u l e s s h a l l be e x c l u s i v e in r e l a t i o n to admis s ion" ; and t i t . 4 0 , § 2013.52, 
p r o v i d i n g s i m i l a r l y for the B e l l e Chasse S ta te School - - L o u i s i a n a . 

42 . S e c t i o n 98.1 provides fo r r e l e a s e upon request fo r a "vo lun t a ry p a t i e n t " 
of a "mental i n s t i t u t i o n , " but t h i s p r o v i s i o n seems to apply to pa t i en t s 
admit ted under § 5 1 , not § 60. See note 41 supra -- L o u i s i a n a . 

4 3 . REG. OF DEP'T OF MENTAL HEALTH No. 2, Item 3 (1955): "Promptly a f t e r 
admis s ion , each newly admit ted p a t i e n t s h a l l r e c e i v e a p h y s i c a l examinat ion and 
mental examina t ion" - - Massachuset t s . 

44 . In a d d i t i o n to the char ted procedure, § 997(4) provides a s p e c i a l , s i m i l a r 
procedure fo r v o l u n t a r y admiss ion to the La faye t t e C l i n i c . S e c t i o n 849 
provides for the admiss ion of " feeble-minded" persons to the Wayne County 
i n s t i t u t i o n under the same procedures as are a p p l i c a b l e to s t a t e i n s t i t u 
t i o n s - - M i c h i g a n . 

45 . " . . . n o feeble-minded woman above the age of f o r t y - e i g h t (48) y e a r s , nor 
any feeble-minded man whose c o n d i t i o n is due to s e n i l i t y s h a l l be admit ted 
to the Mich igan home and t r a i n i n g schoo l unless such admiss ion is approved 
by the s t a t e h o s p i t a l commission" -- M i c h i g a n , § 845. 

46 . C f . RULES & REGS. OF DEP'T OF MENTAL HEALTH § 3.04 (1964): "Every pa t i en t 
s h a l l be c a r e f u l l y examined by a member of the h o s p i t a l med ica l s t a f f 
immediately upon admiss ion and a f u l l record of such examinat ion s h a l l be 
made w i t h c a r e f u l note of b r u i s e s , s c a r s , marks and p o s s i b l e f r a c tu r e s 
and o ther i n j u r i e s " - - M i c h i g a n . 

47 . See a l s o RULES & REGS. OF DEP'T OF MENTAL HEALTH § 3.05(B) (1964): "A v o l u n 
t a ry pa t i en t l e a v i n g the h o s p i t a l wi thou t pe rmiss ion s h a l l be d i s c h a r g e d . . . 
H o w e v e r a minor v o l u n t a r y pa t i en t who has been admitted upon the s igned 
a u t h o r i z a t i o n of h i s parents or gua rd ian , and who l e f t the h o s p i t a l w i thou t 
p e r m i s s i o n , s h a l l be p laced on convalescent s ta tus u n t i l the h o s p i t a l 
super in tendent has secured from the r e s p o n s i b l e r e l a t i v e or guard ian a w r i t t e n 
n o t i c e i n d i c a t i n g a d e s i r e to withdraw the pa t i en t from the h o s p i t a l . . . . " - -
M i c h i g a n . 



48. The char ted procedure is f o r admiss ion " i n such manner and upon such 
c o n d i t i o n s as the commissioner of p u b l i c we l f a r e may determine" (§ 75 ) . 
But see MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY 
C h . V I , § I V . D . 4 , a t 49 (1959): "There is a law (Minn. S t . 1957, 
Sec . 525.75) providing fo r v o l u n t a r y entrance, but t h i s has been i n f r e 
quen t ly used f o r e i t h e r the e p i l e p t i c or the men ta l ly d e f i c i e n t . The 
Commissioner has f i r s t r e s p o n s i b i l i t y t o h i s wards; and u n t i l there i s 
space not needed by those under gua rd i ansh ip , v o l u n t a r y entrance would 
mean an i n j u s t i c e to those fo r whom the Commissioner has d e f i n i t e 
r e s p o n s i b i l i t y " See a l s o MINN. STAT. c h . 252, § 03 (1965 S u p p . ) . 
For guard iansh ip of and commitment to the Commissioner, see Charts I V - A , 
B , C , D - - Minneso ta . 

49 . C f . OP. ATTY GEN. 248-B-3 (Nov. 17, 1950), de te rmining tha t w i t h the 
consent of h i s pa ren t s , a minor may be admitted to a s t a t e mental h o s p i t a l 
as a v o l u n t a r y p a t i e n t - - Minneso ta . 

50 . The second char ted procedure of t i t . 25 , § 6909-12 i s a l s o tabula ted in 
Char t I I I because o f i t s p r o v i s i o n fo r a p p l i c a t i o n b y "any c i t i z e n " i n 
a d d i t i o n to a p p l i c a t i o n by a p rospec t ive pa t i en t o r "any r e l a t i v e " - -
M i s s i s s i p p i . 

5 1 . In a d d i t i o n to the char ted procedure , see § 2307: " I n order to u t i l i z e 
f a c i l i t i e s more e f f i c i e n t l y dur ing the temporary or seasonal decreases 
in p o p u l a t i o n , and in order to extend the bene f i t s of t r a i n i n g and 
treatment programs o f fe red by the s t a t e t r a i n i n g schoo l and h o s p i t a l to 
men ta l l y re ta rded persons whose extended commitment is not sought , the 
department of i n s t i t u t i o n s may admit a men ta l ly re tarded person to the 
s c h o o l for a pe r iod not exceeding s i x t y (60) days on the a p p l i c a t i o n of 
the person ' s parent or guard ian" - - Montana. 

52 . The char ted p r o v i s i o n merely au tho r i zes the B e a t r i c e S t a t e Home to 
r e c e i v e "such feeble-minded persons as may be . . . commi t t ed to the i n s t i t u 
t i o n by p e t i t i o n of the parent or gua rd ian , subjec t to the r e g u l a t i o n s 
f o r admiss ion to such i n s t i t u t i o n . " In a d d i t i o n , c h . 4 3 , § 618, provides 
tha t admiss ion to s t a t e r e s i d e n t i a l schools fo r men ta l l y re ta rded 
c h i l d r e n " s h a l l be by r e g u l a t i o n s to be adopted and adminis te red by the 
S t a t e Department o f E d u c a t i o n " - - Nebraska. 

53 . The f i r s t char ted procedure of c h . 433, § 300(1)(b) i s a p p l i c a b l e to 
"menta l ly d e f i c i e n t , noneducable c h i l d r e n " ; the second charted procedure 
of c h . 435, §§ 010-030, a p p l i e s to a c h i l d who "by reason of d e f i c i e n t 
mental u n d e r s t a n d i n g . . . i s d i s q u a l i f i e d from be ing taught by the o rd ina ry 
process of i n s t r u c t i o n or e d u c a t i o n , " and whose paren ts , r e l a t i v e s , 
guard ian or neares t f r i e n d " i s unable to pay f o r the c h i l d ' s suppor t , 
educa t ion and i n s t r u c t i o n in an i n s t i t u t i o n or by a r e s p o n s i b l e person" 
- - Nevada. 



54. In a d d i t i o n to the char ted procedure , § 177.27(b) provides a s p e c i a l 
procedure fo r admiss ion to the Research and T r a i n i n g Center "upon the 
approva l by the commissioner [of I n s t i t u t i o n s and Agencies ] of an a p p l i c a 
t i o n of the next of k i n by blood or marriage or the paren t , guard ian 
or person s tand ing in loco pa ren t i s o f any m e n t a l l y - d e f i c i e n t person 
whose admiss ion is sought. Such a p p l i c a t i o n s h a l l be upon forms p re 
s c r i b e d by the commissioner and accompanied by proper c e r t i f i c a t i o n s of 
2 phys i c i ans that the person i s men ta l l y d e f i c i e n t . . . . " 

For s i m i l a r procedures f o r admiss ion to the Br i sbane C h i l d Treatment 
Center of " c h i l d r e n who are s e r i o u s l y maladjusted or have nervous or 
mental d i s o r d e r s r e q u i r i n g o b s e r v a t i o n , care and t rea tment , " and to the 
N . J . N e u r o p s y c h i a t r i c I n s t i t u t e o f " i n d i v i d u a l s s u f f e r i n g from diseases 
and d i s f u n c t i o n s of the b r a i n and nervous sys tem," see § 177.3 and 
§ 177.15, r e s p e c t i v e l y -- New J e r s e y . 

55 . For the s t a t u t o r y d i f f e r e n t i a t i o n of "menta l ly r e t a rded" and "menta l ly 
d e f i c i e n t " persons , see Char t I - A - - New J e r s e y . 

56 . S e c t i o n 25.1 provides f o r " a p p l i c a t i o n f o r admiss ion o f an e l i g i b l e 
men ta l l y re ta rded person to f u n c t i o n a l s e r v i c e s of the department 
[of I n s t i t u t i o n s and A g e n c i e s ] . " P r i o r t o t h i s a p p l i c a t i o n , the p r o s p e c t i v e 
p a t i e n t must have been determined to be e l i g i b l e under the procedures 
of §§ 25.2 - 25 .4 . 

S e c t i o n 25.2: " A p p l i c a t i o n fo r de t e rmina t ion o f e l i g i b i l i t y fo r 
f u n c t i o n a l s e r v i c e s f o r a person under the age of 21 years who is be
l i e v e d to be m e n t a l l y re tarded may be made to the commissioner [of 
I n s t i t u t i o n s and Agencies ] by : (1) h i s parent or gua rd ian ; (2) a c h i l d -
c a r i n g agency, h o s p i t a l , c l i n i c , o r o ther appropr ia te agency, p u b l i c 
or p r i v a t e , or by a p h y s i c i a n having care of the minor , provided the 
w r i t t e n consent of the parent or guardian has been ob ta ined ; or (3) a 
j u v e n i l e cour t having j u r i s d i c t i o n over the minor . A p p l i c a t i o n f o r 
de t e rmina t ion of e l i g i b i l i t y f o r any person over 18 years of age fo r 
f u n c t i o n a l s e r v i c e s may be made by : (a) a men ta l l y re ta rded i n d i v i d u a l 
over 18 years of age on h i s own beha l f ; (b) the guard ian of the person 
of an ad jud ica ted men ta l ly incompetent a d u l t ; or (c) any cour t of 
competent j u r i s d i c t i o n in which the i s s u e of mental d e f i c i e n c y may have 
a r i s e n and which f i n d s tha t i t i s i n the i n t e r e s t o f the a l l e g e d men ta l ly 
d e f i c i e n t person t o determine such e l i g i b i l i t y . " 

The de t e rmina t ion of e l i g i b i l i t y " s h a l l be made under r u l e s p ro
mulgated by the commissioner" (§ 25 .3 ; fo r " e v a l u a t i o n s e r v i c e s " provided 
by the Department, see § 165 .1 ) , and the f i n d i n g s are repor ted to the 
a p p l i c a n t (§ 2 5 . 4 ) . I f the p rospec t ive pa t i en t i s determined to be 
e l i g i b l e , "the commissioner o r h i s des ignated agent s h a l l i s sue to the 
a p p l i c a n t a statement of e l i g i b i l i t y f o r the f u n c t i o n a l s e r v i c e s of the 
department. The statement o f e l i g i b i l i t y s h a l l adv i se the a p p l i c a n t o f 
the p a r t i c u l a r f u n c t i o n a l s e r v i c e deemed most app rop r i a t e fo r the t r a i n i n g , 
h a b i l i t a t i o n , care and p r o t e c t i o n o f the men ta l ly re tarded i n d i v i d u a l 
as of the time of de t e rmina t ion and s h a l l fu r the r adv i se the a p p l i c a n t 
concerning the immediate a v a i l a b i l i t y o f such s e r v i c e s , o r a l t e r n a t e 
s e r v i c e s " (§ 25.4) -- New J e r s e y . 



57 . " . . . a s promptly as p o s s i b l e , p r o v i d e d , however, tha t 48 hou r s ' n o t i c e 
may be r e q u i r e d " (§ 107 .1 ) . " . . . a s promptly as p r a c t i c a b l e , under r u l e s 
promulgated by the S t a t e Board of C o n t r o l " (§ 107 .3 ) . See DEP'T OF 
INSTITUTIONS AND AGENCIES, ADMINISTRATIVE ORDER 1:26: STATE BOARD OF 
CONTROL POLICY FOR THE RELEASE OF RESIDENTS FROM STATE COLONIES AND 
SCHOOLS FOR THE RETARDED § 3 (Oct . 3 1 , I960) : "The request of the 
parents of a minor or l e g a l guardian of the person or [ s i c ] an adu l t 
f o r placement o f the r e s i d e n t s h a l l be denied on ly i f such placement would 
c o n s t i t u t e a danger to the r e s i d e n t or the community." See a l s o i d . § 6 . a . 
-- New J e r s e y . 

58 . S e c t i o n 107.3(4) r equ i r e s that a p a t i e n t admitted as a minor must be 
d i scharged "upon at ta inment of the age of 21 years in the absence of a 
v a l i d request f o r c o n t i n u a t i o n o f f u n c t i o n a l s e r v i c e s . " S e c t i o n 107.2 
provides tha t "an i n d i v i d u a l admit ted as a minor . . .may cont inue to 
r e c e i v e u n i n t e r r u p t e d f u n c t i o n a l s e r v i c e s on and a f t e r becoming 21 years 
of age i f : (1) he has been ad judica ted men ta l l y d e f i c i e n t and the 
gua rd ian o f h i s person has f i l e d a w r i t t e n request f o r c o n t i n u a t i o n o f 
f u n c t i o n a l s e r v i c e ; or (2) he has not been ad judica ted men ta l ly d e f i c i e n t 
and on h i s own beha l f f i l e s a request f o r c o n t i n u a t i o n of f u n c t i o n a l 
s e r v i c e s " (see note 55 s u p r a ) . 

C f . § 165 .5 : "Whenever a men ta l l y re ta rded minor has been admitted 
to f u n c t i o n a l s e r v i c e s p rov ided by the department on a p p l i c a t i o n of the 
parent or g u a r d i a n . . . , the commissioner s h a l l , not l e s s than 6 months nor 
more than 3 years p r i o r to the t w e n t y - f i r s t b i r t h d a y of s a i d men ta l ly 
r e t a rded person , cause him to be examined to a s c e r t a i n whether i t appears 
tha t such person is m e n t a l l y d e f i c i e n t " (see note 55 s u p r a ) . I f the 
p a t i e n t i s a s c e r t a i n e d to be "menta l ly d e f i c i e n t , " the Commissioner " s h a l l 
i n q u i r e as to the i n t e n t i o n s of the parent or guard ian of sa idminor 
w i t h respec t to i n s t i t u t i n g proceedings fo r appointment of a gua rd ian . 
In the event that no guard ian has been appointed when the minor has 
a t t a i n e d age 2 1 , . . . then the D i v i s i o n o f Menta l R e t a r d a t i o n w i t h i n the 
department s h a l l perform such s e r v i c e s f o r the men ta l l y d e f i c i e n t a d u l t , 
as he may r e q u i r e , and which o therwise would be rendered by a guardian of 
h i s person" (§ 165.5; see a l s o § 165.4) — New J e r s e y . 

59 . In a d d i t i o n to the char ted procedure , § 25 makes the procedures of 
c h . 5122 w i t h respec t t o men ta l l y i l l pa t i en t s a l s o a p p l i c a b l e t o 
m e n t a l l y re ta rded p a t i e n t s . The r e l evan t p r o v i s i o n s fo r v o l u n t a r y 
admiss ion are found in c h . 5122, §§ 02, 03 - - Oh io . 

60 . I n a d d i t i o n t o the char ted p r o v i s i o n s o f t i t l e 56 , the s t a tu t e s s t i l l 
c o n t a i n e a r l i e r p r o v i s i o n s o f t i t l e 43A r e l a t i n g t o men ta l ly re ta rded 
persons . See, e . g . , t i t . 43A, § 57 (1966 S u p p . ) , p r o v i d i n g v o l u n t a r y 
admiss ion procedures s u b s t a n t i a l l y s i m i l a r to those o f t i t . 56 , § 310. 
Such p r o v i s i o n s of t i t l e 43A are not char ted - - Oklahoma. 



6 1 . " M e n t a l l y re ta rded p e r s o n s . . . w i t h a mental age not above that of the 
average n i n e - y e a r - o l d c h i l d , as determined by p s y c h o l o g i c a l examina t ion , 
may be a d m i t t e d . . . u p o n w r i t t e n a p p l i c a t i o n to the D i r e c t o r [of P u b l i c 
W e l f a r e ] . , . . P r o v i d e d , that o ther men ta l ly re ta rded persons . . .who are 
above such mental age may be admitted upon recommendation of the super
intendent of the i n s t i t u t i o n and approva l of the D i r e c t o r " - - Oklahoma, § 310(a ) . 

62 . DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE 
MENTALLY RETARDED at 4 (Oct . 1, 1964): " . . . . T h e a p p l i c a t i o n , when 
completed by the parent or gua rd i an , must be f i l e d in the o f f i c e of the 
D i r e c t o r [of P u b l i c W e l f a r e ] , The Coord ina tor o f S o c i a l S e r v i c e s f o r 
M e n t a l l y Re ta rded , a f t e r caus ing the a p p l i c a t i o n to be r e g i s t e r e d , adds 
such p e r t i n e n t i n f o r m a t i o n as i s a v a i l a b l e regard ing the a p p l i c a n t and 
forwards the same to the Superintendent of the s t a t e schoo l in the d i s t r i c t 
of the a p p l i c a n t ' s r e s i d e n c e . The Superintendent of the s t a t e s c h o o l , 
as e x p e d i t i o u s l y as p r a c t i c a b l e , w i l l make an e v a l u a t i o n . The date o f the 
e v a l u a t i o n s h a l l be the o f f i c i a l date fo r de te rmin ing the p r i o r i t y o f 
admiss ion to the s t a t e s c h o o l . 

"The Super intendent w i l l s tudy the r epor t s of examinat ion and recom
mendations from the members of the e v a l u a t i o n team. F o l l o w i n g t h i s s tudy , 
he w i l l p lace the a p p l i c a n t ' s name on the w a i t i n g l i s t or make such o ther 
recommendations a s , in h i s judgment, seem to be in the best i n t e r e s t of 
meeting the a p p l i c a n t ' s needs 

"At such time as a s u i t a b l e vacancy e x i s t s fo r the a p p l i c a n t , such 
i n f o r m a t i o n i s g i v e n to the D i r e c t o r for approva l o r d e n i a l o f admiss ion 
to the s t a t e s c h o o l " - - Oklahoma. 

63 . DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE 
MENTALLY RETARDED at 5,6 (Oct . 1, 1964): "A men ta l l y re ta rded person 
who has been admit ted to any S ta te School for the M e n t a l l y Retarded s h a l l 
be sub jec t to d i s c h a r g e , upon recommendation of the Superintendent and 
the approva l of the D i r e c t o r , w i t h a l l reasonable d i s p a t c h under any one 
o f the c o n d i t i o n se t f o r t h below. 

" . . . . ( 1 ) The Superintendent f inds that a p u p i l ' s needs can adequately 
be provided by d i scharge to pa ren t s , gua rd i an , or o ther r e l a t i v e s , nu r s ing 
home or boarding home c a r e , f o s t e r home c a r e , or o ther s u i t a b l e 
placement; (2) Parent or guard ian makes w r i t t e n request fo r d i s c h a r g e ; 
(3) The p u p i l is t r ans fe r r ed from Oklahoma to another s t a t e . . . : (4) The 
p u p i l i s admit ted o r t r a n s f e r r e d t o a h o s p i t a l , s choo l o r o ther f a c i l i t y . . . ; 
(5) The p u p i l has been absent w i thou t au tho r i zed leave for a pe r iod of 
t h i r t y days ; (6) A t the e x p i r a t i o n o f s i x months o n t r i a l v i s i t , the 
p u p i l w i l l be e i t h e r d i scharged or re turned to the S ta te S c h o o l . . . . T h e 
d i scha rge w i l l be determined to be i n the best i n t e r e s t o f the s t a t e 
s choo l o r p u p i l " - - Oklahoma. 

64. FAIRVIEW HOSPITAL AND TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 126 
(Admiss ion P o l i c y ) § 3.1 (Feb. 15, 1966): " C h i l d r e n under 5 years of 
age should not be admit ted except under unusual c i rcumstances" -- Oregon. 



65 . DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE & FUNCTIONAL ORGANIZATION 
CHART RE LADD SCHOOL § I I . C . l , at 5 ( J u l y 20, 1965): "The D iagnos t i c 
and E v a l u a t i o n Board [ c o n s i s t i n g of the Super in tendent , Senior C l i n i c a l 
P s y c h o l o g i s t , C h i e f o f S o c i a l S e r v i c e s , Supe rv i so r o f I n s t r u c t i o n and 
R e c r e a t i o n , and C h i e f M e d i c a l Consu l tan t of the Ladd School] s h a l l 
rev iew p e r i o d i c a l l y each appl ica t ion fo r admiss ion , p rov ide a comprehensive 
e v a l u a t i o n of the case , and prepare and promptly submit w r i t t e n recom
mendations to the Department o f S o c i a l Welfare A s s i s t a n t D i r e c t o r f o r 
C u r a t i v e S e r v i c e s r ega rd ing the a d v i s a b i l i t y o f accep t ing o r r e j e c t i n g 
such a d m i s s i o n s . . . " - - Rhode I s l a n d . 

66 . DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE & FUNCTIONAL ORGANIZATION 
CHART RE LADD SCHOOL § I I . B . 1 , at 4 ( J u l y 20, 1965): "Through the 
maximum u t i l i z a t i o n of appropr i a t e community r e sou rces , the D r . Joseph H. 
Ladd School s h a l l r e l e a s e promptly to the community, any person d o m i c i l e d 
w i t h i n the i n s t i t u t i o n f o r whom i t has been determined, a f t e r a compre
hens ive e v a l u a t i o n , tha t i n s t i t u t i o n a l i z a t i o n i s no longer r e q u i r e d " - -
Rhode I s l a n d . 

67. But see V T . STAT. ANN. t i t . 18, §§ 2745, 2751(4) , p r o v i d i n g f o r admiss ion 
to the Brandon T r a i n i n g School of " c h i l d r e n who may be rece ived upon the 
payment of such sums and upon such terms as the board of mental h e a l t h 
s h a l l de te rmine , " in a d d i t i o n to " c h i l d r e n committed by the probate 
c o u r t " - - Vermont. 

68. A v o l u n t a r y p a t i e n t may be admitted to any s t a t e or p r i v a t e i n s t i t u t i o n , 
"provided such admiss ion does not dep r ive any person who has been committed 
of care and t reatment" (§ 113). A v o l u n t a r y p a t i e n t in a s t a t e i n s t i t u t i o n 
" s h a l l be de ta ined so long as the super intendent and S ta t e H o s p i t a l Board 
deem a d v i s a b l e , provided that no i n d i g e n t pa t i en t who has been committed 
is thereby, on account of lack of room, denied admiss ion" (§ 216) . 
Fo r the s t a t e ' s Pe tersburg T r a i n i n g S c h o o l , "those i nd igen t colored 
c h i l d r e n who would be most l i k e l y to r e c e i v e b e n e f i t from care and 
t r a i n i n g , s h a l l , so f a r as p r a c t i c a b l e , be r e c e i v e d and admi t ted" (§ 192) 
- - V i r g i n i a . 

69 . " I n the case of a minor p e r s o n . . . . I n the event the minor is e n t i t l e d 
to s c h o o l s e r v i c e s , the a p p l i c a t i o n s h a l l be accompanied by a r epor t 
from the county s choo l super in tendent and/or the super intendent of the 
s c h o o l d i s t r i c t i n which such minor r e s ide s s e t t i n g f o r t h the educa t iona l 
s e r v i c e s rendered or in need of be ing rendered to the minor" -- Washington, §120(1). 

70. "Any parent or guard ian f e e l i n g aggr ieved by an adverse d e c i s i o n of a 
super in tendent of a s t a t e s choo l p e r t a i n i n g to admis s ion , placement or 
d i scha rge of h i s ward may apply to the supe rv i so r of the d i v i s i o n [ o f 
C h i l d r e n and Youth S e r v i c e s , of the Department of I n s t i t u t i o n s ] for a 
rev iew and r e c o n s i d e r a t i o n of the d e c i s i o n . . . . I n the event of an unfavorable 
r u l i n g by the s u p e r v i s o r , such parent or guardian may i n s t i t u t e proceedings 
in the s u p e r i o r c o u r t . . . a n d have such d e c i s i o n reviewed and i t s c o r r e c t n e s s , 
reasonableness , and lawfulness decided in an appeal heard a s in i n i t i a l 
proceeding on an o r i g i n a l a p p l i c a t i o n . Sa id parent o r guardian s h a l l 
have the r i g h t to appeal from the d e c i s i o n of the s u p e r i o r cour t to the 
supreme cour t of the s t a t e of Washington, as i n c i v i l cases" - - Washington, § 240. 



71 . In a d d i t i o n to the char ted procedure of c h . 51 f o r admiss ion to a s t a t e 
or county i n s t i t u t i o n , c h . 58, § 05(2) provides that "any person may 
v o l u n t a r i l y p l ace h i m s e l f " i n a p r i v a t e " h o s p i t a l , asylum o r other i n 
s t i t u t i o n f o r the c a r e , treatment o r r e l i e f o f insane o r feeble-minded 
persons , o r bo th" - - W i s c o n s i n . 

72. DIV 'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL 
RETARDATION c h . 12, § 12 .02 , at 1 (1963): "(A) The admiss ion of men ta l ly 
r e t a rded persons to the c o l o n i e s and t r a i n i n g schools by the V o l u n t a r y 
A p p l i c a t i o n Procedure has been used i n f r e q u e n t l y in the pas t . (B) I t 
is now g e n e r a l l y accepted tha t the v o l u n t a r y admiss ion procedure should 
be used except fo r persons who may be p o t e n t i a l l y harmful to themselves 
or others and f o r those whose hea l t h and we l f a r e would be j eopa rd ized 
by remaining in t h e i r own homes or in the community and the a u t h o r i t y 
of the cour t i s r e q u i r e d to accompl ish a d m i s s i o n . " See g e n e r a l l y DIV 'N 
OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: THE MENTALLY RETARDED; 
GUIDELINES FOR DETERMINING NEED FOR RESIDENTIAL CARE (1963) — W i s c o n s i n . 

73. DIV 'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL 
RETARDATION c h . 12 § 12 .03 (C) , at 2 (1963): " I t s h a l l be the respon
s i b i l i t y o f the s t a f f a t the r e s p e c t i v e c o l o n i e s and t r a i n i n g schools and 
other D i v i s i o n [of Menta l Hygiene] s t a f f , upon r e c e i v i n g an i n i t i a l 
i n q u i r y r ega rd ing admis s ion , to arrange f o r an app rop r i a t e study and 
e v a l u a t i o n which w i l l permit a de t e rmina t ion as to whether or not the 
person is in need of i n s t i t u t i o n a l c a r e . T h i s may be accomplished 
e n t i r e l y by a co lony s t a f f , w i t h the a s s i s t a n c e of a community agency, 
or by r e f e r r a l to the C e n t r a l Wiscons in Colony and T r a i n i n g School 
Developmental E v a l u a t i o n C l i n i c . . . " - - W i s c o n s i n . 



I I I . INSTITUTIONALIZATION PROCEDURES 

C . I n s t i t u t i o n a l i z a t i o n b y C e r t i f i c a t i o n 

1. A p p l i c a n t s and P a t i e n t s ' Consent 

Nineteen p r o v i s i o n s fo r i n s t i t u t i o n a l i z a t i o n in the s t a tu t e s o f 16 

s t a t e s are c l a s s i f i e d a s c e r t i f i c a t i o n procedures . 1 I t i s p o s s i b l e t o cons ide r 

four of these procedures as p r o v i d i n g fo r a k i n d of " v o l u n t a r y " (or what is 

o f t en c a l l "non-pro tes ted") admiss ion , s i nce three c l e a r l y may not be used 

over the p a t i e n t ' s o b j e c t i o n , and one e x p r e s s l y r equ i r e s the consent of the 

p r o s p e c t i v e p a t i e n t o r ' ' h i s parent , guardian o r person having l a w f u l custody 

of h i m . " 2 However, most of the remaining procedures are not c l e a r l y " i n v o l u n t a r y . " 

Al though they are not e x p l i c i t l y dependent upon consent or acquiescence , n e i t h e r 

do they e x p r e s s l y au tho r i ze the use of compuls ion , except in emergency s i t -

ua t ions where a p r o s p e c t i v e p a t i e n t is cons idered dangerous. 3 These 15 p r o 

cedures have o ther " v o l u n t a r y " aspec t s : e igh t of them e x p r e s s l y i n c l u d e guard

ians o r o ther f i d u c i a r i e s i n the c l a s s o f au tho r i zed a p p l i c a n t s ; p r a c t i c a l l y 

a l l o f them would permit p a r e n t a l a p p l i c a t i o n s on beha l f o f minor c h i l d r e n ; 

and one procedure even i nc ludes p r o s p e c t i v e p a t i e n t s among p o t e n t i a l a p p l i c a n t s . 4 



A s i d e from the fac t that a l l f i v e p r o v i s i o n s fo r a p p l i c a t i o n by "any 

person" occur i n " i n v o l u n t a r y " procedures , 5 there i s no s i g n i f i c a n t d i f f e r e n c e 

in the v a r i o u s a p p l i c a n t s au tho r i zed by the two k inds o f c e r t i f i c a t i o n p ro 

cedures . R e l a t i v e s of the p r o s p e c t i v e p a t i e n t are most commonly i n c l u d e d , 

a l though those au tho r i zed may be d i f f e r e n t l y enumerated or p r e f e r e n t i a l l y 

o rdered . Other i n t e r e s t e d p a r t i e s f r equen t ly des ignated are guardians o r 

o ther f i d u c i a r i e s , f r i e n d s , or de facto cus todians of the p a t i e n t such as 

" the person w i t h whom such i n d i v i d u a l is r e s i d i n g , or at whose house he may 

be." 6 Among o f f i c i a l s pe rmi t t ed to app ly , h e a l t h , w e l f a r e , o r c h a r i t y o f f i c e r s 

are most o f t en mentioned. 7 The s t a tu t e s of seven s t a t e s s p e c i f i c a l l y au tho r i ze 

a p p l i c a t i o n s by the super in tendent , the head, or a s t a f f p h y s i c i a n of an i n 

s t i t u t i o n " i n which such i n d i v i d u a l may be , " thereby presumably p e r m i t t i n g 

the same person to make and approve an a p p l i c a t i o n . Peace o f f i c e r s may apply 

for i n s t i t u t i o n a l i z a t i o n under three procedures in two s t a t e s . 

Except f o r the Delaware procedure 8 and p o s s i b l y the Pennsy lvan ia procedure, 9 

no age r e s t r i c t i o n s are p laced on p a t i e n t s admis s ib l e under c e r t i f i c a t i o n p ro 

cedures . However, in the absence of p r o v i s i o n s f o r parents or guardians to 

e x e r c i s e the r i g h t o f proposed p a t i e n t s to objec t to i n s t i t u t i o n a l i z a t i o n , a t 

l e a s t the three procedures which s p e c i f i c a l l y i n c l u d e t h i s r i g h t may be i n 

tended to apply on ly to competent a d u l t s . On the o ther hand, these and other 

c e r t i f i c a t i o n procedures may be designed to p rov ide a r e l a t i v e l y s imple method 



of i n s t i t u t i o n a l i z i n g re ta rda tes who are e i t h e r u n w i l l i n g or unable to apply 

fo r v o l u n t a r y admiss ion , but who would not p r o t e s t i n s t i t u t i o n a l i z a t i o n i n i t i a t e d 

by o t h e r s . 1 0 C o n s i s t e n t a d m i n i s t r a t i o n of these s t a t u t e s would appear to r e q u i r e 

c l a r i f i c a t i o n of the degrees of consent and competency which they contemplate . 

And for those procedures which are intended to be t r u l y consensual or "non-

p r o t e s t e d , " a d m i n i s t r a t i v e c o n s i d e r a t i o n s , i f not p r i n c i p l e s o f due p rocess , 

seem to d i c t a t e some s t a t u t o r y assurance of an o p p o r t u n i t y for a proposed 

p a t i e n t to express h i s consent or p r o t e s t , as w e l l as s p e c i f i c a t i o n as to 

whether t h i s oppo r tun i t y must precede or may f o l l o w a c t u a l admiss ion to an i n -

s t i t u t i o n . 1 1 

2 . Procedures and C r i t e r i a 

P r o v i s i o n s f o r exper t c e r t i f i c a t i o n of a pe r son ' s r e t a r d a t i o n and need 

f o r i n s t i t u t i o n a l i z a t i o n predominate ly r e q u i r e the c e r t i f i c a t e s o f one or two 

examining p h y s i c i a n s . However, about a t h i r d of the procedures e i t h e r i n c l u d e 

p s y c h o l o g i c a l t e s t i n g as a pa r t of the r e q u i s i t e med ica l examina t ion , or p r o 

v i d e a l t e r n a t i v e l y f o r c e r t i f i c a t i o n by a p h y s i c i a n and a p s y c h o l o g i s t , by a 

p h y s i c i a n or a p s y c h o l o g i s t , o r , r a r e l y , by o n l y a p s y c h o l o g i s t . O c c a s i o n a l l y 

the s t a t u t e s express a requirement or preference fo r c e r t i f y i n g p h y s i c i a n s to 

be p s y c h i a t r i c or p e d i a t r i c s p e c i a l i s t s . There may a l s o be r e s t r i c t i o n s on 

p h y s i c i a n s r e l a t e d by blood or marr iage to the p r o s p e c t i v e p a t i e n t , or con

nected by p r o p r i e t o r s h i p or employment w i t h the i n s t i t u t i o n to which admiss ion 

i s proposed. 1 2 



Two c e r t i f i c a t i o n procedures r e q u i r e the approva l or endorsement of a 

judge. 1 3 A l t h o u g h these s t a t u t e s are not e n t i r e l y c l e a r , they seem to l i m i t 

the j u d i c i a l f u n c t i o n to a rev iew of the form, r a t h e r than the substance, of 

the a p p l i c a t i o n and suppor t ing c e r t i f i c a t e ( s ) . 1 4 I f , on t h e i r f ace , these 

documents s a t i s f y s t a t u t o r y s p e c i f i c a t i o n s , and i f no abuse of the procedure 

is apparent , the judge i s sues an order of commitment. 

C e r t i f i c a t i o n procedures are almost evenly d i v i d e d between those which 

app ly o n l y to s t a t e i n s t i t u t i o n s , and those which may be used fo r admissions 

t o e i t h e r p u b l i c o r p r i v a t e i n s t i t u t i o n s . 1 5 P r a c t i c a l l y a l l o f these procedures , 

however, r e q u i r e the fu r t he r approva l o f i n s t i t u t i o n a l a u t h o r i t i e s p r i o r t o 

a c t u a l admiss ion . 1 6 For s t a t e i n s t i t u t i o n s , t h i s approva l i s sometimes spec-

i f i c a l l y c o n d i t i o n e d upon the " a v a i l a b i l i t y o f s u i t a b l e accommodiations." 1 7 

For seven procedures i n f i v e s t a t e s , the s t a tu t e s r e q u i r e r e - examina t ion o f 

the p a t i e n t by the i n s t i t u t i o n . 1 8 

Although s e v e r a l s t a t e s p rov ide s p e c i a l c r i t e r i a , i n a d d i t i o n t o s t a t u t o r y 

d e f i n i t i o n s o f the men ta l l y r e t a rded , fo r i n s t i t u t i o n a l i z a t i o n b y c e r t i f i c a t i o n , 

these c r i t e r i a are not always c l e a r or c o n s i s t e n t . P r o v i s i o n s which may be 

a p p l i c a b l e t o both the men ta l l y i l l and the men ta l l y re ta rded are p a r t i c u l a r l y 

confus ing in t h i s r e spec t . 1 9 Some of these procedures seem to r e q u i r e medica l 



c e r t i f i c a t i o n that a proposed p a t i e n t e i t h e r " i s l i k e l y t o i n j u r e h i m s e l f o r 

o the r s" o r " l a c k s s u f f i c i e n t i n s i g h t o r c a p a c i t y to make r e s p o n s i b l e a p p l i c a t i o n " 

f o r i n s t i t u t i o n a l i z a t i o n ; but i f pos t - admis s ion examinat ion d i s c l o s e s that the 

p a t i e n t meets n e i t h e r of these c r i t e r i a , he must be d i scharged unless he a p p l i e s 

f o r v o l u n t a r y admiss ion . For the men ta l l y r e t a rded , these procedures appear to 

be p r i m a r i l y a p p l i c a b l e to persons who are incapab le of de te rmin ing t h e i r own 

i n s t i t u t i o n a l i z a t i o n . A c o n t r a r y i n t e r p r e t a t i o n i s perhaps i n d i c a t e d fo r those 

procedures which p rov ide a l l p a t i e n t s i n s t i t u t i o n a l i z e d b y c e r t i f i c a t i o n w i t h a n 

o p t i o n o f v o l u n t a r y s t a t u s . 2 0 For the m a j o r i t y o f c e r t i f i c a t i o n procedures w i t h 

out s p e c i a l c r i t e r i a o r v o l u n t a r y o p t i o n s , in tended coverage i s d i f f i c u l t t o 

d i s c e r n from the s t a t u t e s . 

3. Review, Re lease , and Discharge 

A l l but one o f the 16 s t a t e s w i t h procedures fo r i n s t i t u t i o n a l i z a t i o n 

by c e r t i f i c a t i o n p rov ide a p a t i e n t thus admi t ted , or someone a c t i n g in h i s 

b e h a l f , w i t h e i t h e r : (1) a r i g h t to habeas corpus proceedings , s t a t u t o r i l y 

broadened t o permit j u d i c i a l i n q u i r y i n t o the p a t i e n t ' s mental c o n d i t i o n 

a t the time the w r i t i s i s s u e d ; 2 1 (2) a r i g h t to j u d i c i a l r ev iew of the p a t i e n t ' s 

admiss ion in a t r i a l de novo; 2 2 or (3) a r i g h t to be r e l eased upon request to 

the i n s t i t u t i o n . 2 3 S i x s t a t e s p rov ide more than one o f these r i g h t s . E x p l i c i t 



p r o v i s i o n s f o r n o t i f y i n g a p a t i e n t (or h i s r e p r e s e n t a t i v e ) o f h i s r i g h t s o f 
24 

rev iew o r r e l ea se occur i n connec t ion w i t h ten procedures i n e igh t s t a t e s . 

A m a j o r i t y o f these p r o v i s i o n s r e q u i r e an i n s t i t u t i o n to f u r n i s h not o n l y i n 

format ion but a l s o a s s i s t a n c e i n e x e r c i s i n g the r e l evan t r i g h t s . 

I n a d d i t i o n t o these r i g h t s , s i x procedures i n four s t a t e s l i m i t i n 

s t i t u t i o n a l i z a t i o n by c e r t i f i c a t i o n to a c e r t a i n p e r i o d , rang ing from 35 to 

90 days, a f t e r which the p a t i e n t must be e i t h e r j u d i c i a l l y committed, v o l u n t a r i l y 

25 

admi t ted , o r a d m i n i s t r a t i v e l y d ischarged by the i n s t i t u t i o n . S t a t u t o r y p r o 

v i s i o n s f o r a d m i n i s t r a t i v e d i scharge are a p p l i c a b l e to p a t i e n t s admit ted by 

26 
c e r t i f i c a t i o n i n a l l but two o f the s t a t e s . Procedures and c r i t e r i a s p e c i f i e d 
f o r d i scharge are not g e n e r a l l y d i f f e r e n t from those p r e v i o u s l y desc r ibed fo r 

27 

v o l u n t a r y p a t i e n t s , except tha t there are no p r o v i s i o n s fo r d i scharges which 

" c o n t r i b u t e to the most e f f e c t i v e use" of the i n s t i t u t i o n , whereas there are 

s e v e r a l p r o s c r i p t i o n s of d i scharges which would be " d e t r i m e n t a l to the p u b l i c 

w e l f a r e . " E s p e c i a l l y in the l a t t e r s t a t u t e s , d i scha rge may be made dependent 

upon a p a t i e n t ' s demonst ra t ion of h i s " f i t n e s s to be a t l a r g e " w h i l e c o n d i t i o n 

a l l y r e l eased f o r a year o r more, o r upon the a b i l i t y o f the p a t i e n t ' s r e l a t i v e s , 

f r i e n d s , or community agencies to p rov ide s u p e r v i s i o n over him. 









Char t I I I . INSTITUTIONALIZATION BY 
CERTIFICATION OF THE MENTALLY RETARDED 

FOOTNOTES 

a . The i n s t i t u t i o n a l i z a t i o n procedures char ted in Chart I I I comprise a 
somewhat misce l l aneous ca tegory ranging between the " v o l u n t a r y admis s ion" 
procedures of Char t I I and the " j u d i c i a l commitment" procedures of Char t I V . 
On the one hand, t h i s ca tegory i nc ludes some procedures which p rov ide 
f o r a p p l i c a t i o n by a person l e g a l l y empowered to ac t f o r a p r o s p e c t i v e 
p a t i e n t ( i f "any person" or an " o f f i c i a l " may a l s o a p p l y ) , and procedures 
which may not be employed over the o b j e c t i o n of a p r o s p e c t i v e p a t i e n t 
( i n the s i n g l e in s t ance of a char ted procedure which a l t e r n a t i v e l y p r o 
v ide s f o r a p p l i c a t i o n by the p rospec t ive p a t i e n t , the procedure i s 
char ted aga in a s " v o l u n t a r y " in Chart I I ) . A t the other extreme, the 
ca tegory a l s o i n c l u d e s procedures which r e q u i r e j u d i c i a l endorsement o r 
approva l o f an a p p l i c a t i o n , and procedures which r e q u i r e j u d i c i a l rev iew 
of admiss ions . The s i n g l e fea ture common to a l l the i n c l u d e d procedures , 
however, is a requirement that an a p p l i c a t i o n be supported by med ica l 
o r p s y c h o l o g i c a l c e r t i f i c a t i o n . 

b . Many s t a t u t o r y p r o v i s i o n s f o r temporary, o b s e r v a t i o n a l , or emergency 
i n s t i t u t i o n a l i z a t i o n are " c e r t i f i c a t i o n " procedures . For purposes o f 
Char t I I I , a procedure i s not i n c l u d e d unless i t may r e s u l t i n e i t h e r 
inde te rmina te i n s t i t u t i o n a l i z a t i o n o r i n s t i t u t i o n a l i z a t i o n l i m i t e d t o 
a maximum of more than t h i r t y days . 

1 . The cha r t ed procedure f o r the men ta l l y i l l i s a l s o a p p l i c a b l e t o the 
men ta l l y r e t a rded because mental r e t a r d a t i o n i s i n c l u d e d i n the d e f i n i t i o n 
o f "mental i l l n e s s " - - A l a s k a , §340(10) . 

2 . " In t e re s t ed p a r t y " i s def ined as "an i n t e r e s t e d , r e s p o n s i b l e adu l t 
i n c l u d i n g the l e g a l g u a r d i a n , spouse, pa ren t , a d u l t c h i l d r e n , o r next o f 
k i n . . . " - - A l a s k a , § 340 (8 ) . 

3. Examina t ion is conducted: by a "designated examiner" who is a l i c e n s e d 
p h y s i c i a n des igna ted by the s t a t e h e a l t h agency as s p e c i a l l y q u a l i f i e d 
i n the d i agnos i s o f mental o r r e l a t e d i l l n e s s - - A l a s k a , Oh io . 

4. Subsect ions 040(b) and 040(c) are unc lea r as to both t h e i r meaning and 
t h e i r a p p l i c a b i l i t y t o the m e n t a l l y r e t a r d e d . However, the r e s u l t o f 
these subsec t ions would seem to be tha t a pa t i en t admit ted by c e r t i f i 
c a t i o n under §020(2) may be r e t a i n e d under §040(b) i f he i s cons idered 
e i t h e r dangerous or i ncapab le of r eques t ing h i s own h o s p i t a l i z a t i o n , 
but i f n o t , he may remain v o l u n t a r i l y i f he a p p l i e s fo r admiss ion under 
§020(1) and §040(c) — A l a s k a . 



5 . The i n s t i t u t i o n may be " loca t ed in the s t a t e o r in another s t a t e " - - A l a s k a . 

6. Commitment proceedings may not be commenced unless r e l ea se of the p a t i e n t 
i s f i r s t requested - - A l a s k a , §070(k) . 

7 . A j u r y i s composed o f : " s i x a d u l t r e s i d e n t s " - - A l a s k a ; " s i x persons , 
a t l e a s t one o f whom s h a l l b e . . . a p h y s i c i a n o r a p s y c h o l o g i s t " - - I l l i n o i s ; 
" twelve men" -- Mary land ; "6 people" whose v e r d i c t must be "agreed to 
and s igned by at l e a s t 5 of the j u r o r s " -- W i s c o n s i n . 

8. If the pa t i en t is under 18, h i s d i scha rge may be cond i t i oned upon the 
consent o f h i s parent o r guardian - - A l a s k a , § 0 5 0 ( a ) ( 2 ) . 

9. A p a t i e n t ' s request f o r r e l e a s e need not be w r i t t e n , but an i n t e r e s t e d 
pa r ty must request " i n w r i t i n g " A l a s k a , Kentucky. 

10. The char ted procedure may be used on ly f o r an adu l t -- Delaware. 

11. But see L e t t e r From Pe te r A . P e f f e r , M . D . , Super in tendent , H o s p i t a l f o r 
the M e n t a l l y Re ta rded , to The George Washington U n i v . I n s t i t u t e of Law, 
P s y c h i a t r y and C r i m i n o l o g y , Oct . 8, 1965: " . . . c a s e s were r e f e r r e d to the 
i n s t i t u t i o n fo r the r e t a rded through the Menta l Hygiene C l i n i c s . Th i s 
has a l ready been e l i m i n a t e d . The cases are now r e f e r r e d d i r e c t l y to the 
i n s t i t u t i o n " - - Delaware. 

12. The char ted procedures f o r the men ta l l y i l l are s p e c i f i c a l l y made a p p l i c a b l e 
t o the men ta l l y re ta rded - - I l l i n o i s , §3 -1 ; Oh io , c h . 5125, §25. 

13. "The super in tendent of a h o s p i t a l s h a l l r e c e i v e and examine f o r t h w i t h . . . 
W i t h i n 15 days a f t e r admis s ion , i f the super intendent determines that the 
p a t i e n t should be h o s p i t a l i z e d . . . t h e c e r t i f i c a t e o f another examining 
p h y s i c i a n , suppor t ing the a p p l i c a t i o n , s h a l l b e f i l e d w i t h the h o s p i t a l " 
- - I l l i n o i s . 

14. See a l s o the procedure f o r j u d i c i a l d i scha rge t abu la ted i n Char t IV-D - -
I l l i n o i s . 

15. See a l s o §7 -2 ; "As soon as p r a c t i c a b l e a f t e r a d m i s s i o n . . . t h e p a t i e n t 
s h a l l c o n s u l t w i t h a mag i s t r a t e o r o ther j u d i c i a l o f f i c e r . . . . I f the p a t i e n t 
i n d i c a t e s in any manner that he d e s i r e s . . . [ a ] hea r ing o r i f the magis t ra te 
or o ther j u d i c i a l o f f i c e r b e l i e v e s tha t there i s a reasonable doubt as to 
whether the p a t i e n t should be d e t a i n e d . . . a hear ing s h a l l be he l l , w i t h i n 
f i v e days t h e r e a f t e r , i n the j u d i c i a l c i r c u i t where the p a t i e n t i s then 
present and i n accordance w i t h A r t i c l e 8 . . . . T h e mag i s t r a t e o r other j u d i c i a l 
o f f i c e r may d i s cha rge from the h o s p i t a l any p a t i e n t i f he does not b e l i e v e 
tha t probable cause f o r the fu r the r h o s p i t a l i z a t i o n of the p a t i e n t has 
been shown" - - I l l i n o i s . 



16. I t i s not e n t i r e l y c l e a r tha t the char ted procedure a p p l i e s to the men ta l l y 
r e t a r d e d . "Coroner ' s commitment" may be used "to have a p a t i e n t committed 
to an i n s t i t u t i o n " (§ 5 2 ) , and i t i s char ted here because o f the i n c l u s i o n 
o f a "men ta l ly d e f e c t i v e " person in the d e f i n i t i o n o f " p a t i e n t " 
[§ 2 ( 7 ) ] , and the i n c l u s i o n of "places f o r the care of mental d e f e c t i v e s " 
i n the d e f i n i t i o n o f " i n s t i t u t i o n " [§ 2 ( 8 ) ] . See a l s o § 50(2) - - L o u i s i a n a . 

17. " . . . t h e a p p l i c a t i o n fo r commitment s h a l l be presented to the judge of 
the j u d i c i a l d i s t r i c t cou r t o r the c i v i l d i s t r i c t cour t f o r the p a r i s h 
from which the p a t i e n t i s to be committed, fo r h i s approva l o r d i s 
a p p r o v a l . The a p p l i c a t i o n f o r commitment can be acted upon by the judge 
i n open cou r t o r i n chambers, i n term time o r i n v a c a t i o n , wi thou t the 
n e c e s s i t y [of] f o r m a l l y docke t i ng and a l l o t t i n g s a i d a p p l i c a t i o n " 
- - L o u i s i a n a . 

18. " . . . e x c e p t t h a t , c e r t i f i c a t i o n by a p s y c h o l o g i s t s h a l l not be requi red i f 
the person , as determined by the super intendent [of P ine l and H o s p i t a l and 
T r a i n i n g C e n t e r ] , i s so s e v e r e l y r e t a rded as to be un te s t ab le by formal 
methods" - - Maine . 

19. The p a t i e n t is not informed, but "the Superintendent of the P ine land 
H o s p i t a l and T r a i n i n g Center s h a l l in form the l e g a l g u a r d i a n , spouse, 
pa ren t , r e l a t i v e or a f r i e n d of any p a t i e n t . . . i n w r i t i n g , on admi t tance , 
o f the p a t i e n t ' s r i g h t t o r e l e a s e a s provided i n t h i s s e c t i o n and s h a l l 
p rov ide reasonable arrangements f o r making and p resen t ing requests fo r 
r e l e a s e " - - Maine , §2156. 

20. The s t a t e ' s a t t o rney a p p l i e s at the request of "the super intendent or the 
Commissioner o f M e n t a l Hygiene" - - Mary l and . 

21 . The procedure of §21 is a l s o a v a i l a b l e fo r p a t i e n t s committed pursuant to § 1 . 
In a d d i t i o n to the char ted procedures , §24 provides the Department 

of Menta l Hygiene w i t h "the same powers as belong to a j u s t i c e of the 
peace" in conduct ing an a d m i n i s t r a t i v e hea r ing whenever " there i s reason 
to b e l i e v e t h a t any person i s w r o n g f u l l y depr ived o f h i s o r her l i b e r t y " . . . 
- - Mary l and . 

22. The char ted procedure i s a l s o tabula ted i n Char t I I because o f i t s p r o v i s i o n 
f o r a p p l i c a t i o n by a p r o s p e c t i v e pa t i en t in a d d i t i o n to a p p l i c a t i o n by 
"any r e l a t i v e " o r "any c i t i z e n " - - M i s s i s s i p p i . 

23. In a d d i t i o n to the char t ed procedure , there i s a s p e c i a l p r o v i s i o n of 
§450 whereby " d i a g n o s i s , treatment and temporary ca r e , f o r a pe r iod not 
to exceed s i x weeks, may be g i v e n at any s t a t e h o s p i t a l , a t the d i s c r e t i o n 
of the super in tenden t , to any i nd igen t r e s i d e n t of t h i s s t a t e who is 
not insane but who is s u f f e r i n g from a nervous or mental i l l n e s s or o ther 
a f f l i c t i o n f o r the treatment o f which the h o s p i t a l has e s p e c i a l f a c i l i t i e s 
and who, in the absence of such treatment or c a r e , is l i k e l y to become 
a p u b l i c charge . The county o r c i t y h e a l t h o f f i c i a l s h a l l send h i s 
d i a g n o s i s w i t h each p a t i e n t and a request fo r such t r e a t m e n t . . . . " - - M i s s o u r i . 



24. In a d d i t i o n to the char ted procedure , see the p r o v i s i o n s of § 24. 
S e c t i o n 24(2) provides tha t "the spouse of a men ta l l y d i s a b l e d person and 
the parents of a m e n t a l l y d i s a b l e d person under the age of twenty-one y e a r s , 
i f o f s u f f i c i e n t a b i l i t y , and the committee o r guard ian o f the person 
and e s t a t e o f such pe rson , i f h i s es ta te i s s u f f i c i e n t fo r the purpose, 
s h a l l cause such person to be p r o p e r l y and s u i t a b l y cared f o r and m a i n t a i n e d . " 
S e c t i o n 24(3) provides that "the commissioner [of Menta l Hygiene] and the 
h e a l t h o f f i c e r o f the c i t y , town or v i l l a g e , and the d i r e c t o r o f community 
mental h e a l t h s e r v i c e s o f the c i t y , coun ty , pa r t - coun ty o r j o i n t c o u n t i e s , 
where any such m e n t a l l y d i s a b l e d person may be, or in the c i t y of New York 
the commissioner of h o s p i t a l s , or in the c i t y of Albany the commissioner of 
p u b l i c w e l f a r e , may i n q u i r e i n t o the manner in which any such person is 
cared fo r and m a i n t a i n e d . I f , in the judgment of such commissioner , h e a l t h 
o f f i c e r or d i r e c t o r , as the case may be , such men ta l ly d i s a b l e d person is 
not p r o p e r l y or s u i t a b l y cared f o r and ma in ta ined , he may r e q u i r e those 
l e g a l l y r e s p o n s i b l e f o r the care and maintenance of such m e n t a l l y d i s a b l e d 
person to p rov ide a s u i t a b l e p l ace fo r the care of such m e n t a l l y d i s a b l e d 
person or may cause such m e n t a l l y d i s a b l e d person to be admit ted to a 
h o s p i t a l o r i n s t i t u t i o n . . . " - - New Y o r k . 

25. The c r i t e r i a s p e c i f i e d f o r admiss ion are unc lea r a s to both t h e i r a p p l i c a 
b i l i t y to the m e n t a l l y re ta rded (see c h . 5125, §25) and t h e i r meaning. 
Subsec t ions 01(E) and 06(B) r e q u i r e tha t a p ro spec t i ve p a t i e n t must be 
c e r t i f i e d p r i o r to admiss ion to be e i t h e r dangerous or incapab le of 
making " r e s p o n s i b l e d e c i s i o n s w i t h respec t t o h i s h o s p i t a l i z a t i o n . " 
Subsec t i on 08(B) r e q u i r e s p re -admiss ion c e r t i f i c a t i o n tha t the p ro spec t i ve 
p a t i e n t is dangerous. S e c t i o n 19 r e q u i r e s that any p a t i e n t be d i scharged 
unless he is cons idered to be dangerous upon pos t - admiss ion examinat ion -- Oh io . 

26. The char ted procedure may be used fo r h o s p i t a l i z a t i o n of "any r e s i d e n t 
mental d e f e c t i v e under twenty years of age and incapab le of be ing p r o p e r l y 
educated and t r a i n e d in the p u b l i c s c h o o l s , or over twenty years of age 
and of such i n o f f e n s i v e h a b i t s as to make him. a sub jec t f o r c l a s s i f i c a t i o n 
and d i s c i p l i n e i n a s c h o o l " [§ 1181(a ) (2 ) ] . However, t h i s procedure 
" s h a l l not apply to the admiss ion o f m e n t a l l y d e f e c t i v e o r e p i l e p t i c 
c h i l d r e n sought to be admit ted to any S t a t e i n s t i t u t i o n from any j u d i c i a l 
d i s t r i c t i n which there i s a m u n i c i p a l cour t ves ted w i t h the e x c l u s i v e 
j u r i s d i c t i o n over proceedings concerning c h i l d r e n s u f f e r i n g from e p i l e p s y 
and nervous and mental d e f e c t s " [§ 1181(g)] -- P e n n s y l v a n i a . 

27. " . . . I n no case s h a l l any such person be h e l d in the h o s p i t a l , co lony 
or p r i v a t e i n s t i t u t i o n f o r more than n i n e t y days , unless in the meantime 
he s h a l l make a p p l i c a t i o n f o r fu r the r care and treatment as a v o l u n t a r y 
p a t i e n t . . . o r i s committed a s a . . . m e n t a l l y d e f i c i e n t p e r s o n . . . " - - V i r g i n i a ; 
" . . . t h e super in tendent s h a l l , w i t h i n t h i r t y days from the date o f such 
d e t e r m i n a t i o n by the des ignated examining p h y s i c i a n , i n s t i t u t e l e g a l 
proceedings as provided in [§ 2 6 6 1 ] . . . I f such proceedings are not i n s t i t u 
ted w i t h i n such t h i r t y - d a y p e r i o d , the p a t i e n t s h a l l be immediately 
r e l ea sed or permi t ted to change h i s status to that of v o l u n t a r y h o s p i t a l i z a 
t i o n . . . " - - West V i r g i n i a . 



28. C e r t i f i c a t i o n and a p p l i c a t i o n are made by "2 p h y s i c i a n s l i c e n s e d in 
Wiscons in s p e c i a l i z i n g p r e f e r a b l y i n p e d i a t r i c o r p s y c h i a t r i c med i c ine , 
whose op in ions concur w i t h regard t o s a i d mental d e f i c i e n c y . . . " - - W i s c o n s i n . 

29. "The cour t to whom s a i d r e p o r t and recommendation [of the two c e r t i f y i n g 
p h y s i c i a n s ] is forwarded may en te r same in the records of h i s cou r t and 
may i s s u e an order of commitment of the p a t i e n t to the southern or the 
no r the rn co lony and t r a i n i n g s c h o o l , which order w i l l a u t h o r i z e the 
admiss ion of the m e n t a l l y d e f i c i e n t p a t i e n t to the s p e c i f i e d co lony and 
t r a i n i n g schoo l f o r t h w i t h upon i s suance . I n a l l cases i n which a parent 
superv i sed the person a l l e g e d to be men ta l l y d e f i c i e n t , the cou r t may, 
and in cases in which n e i t h e r parent s u p e r v i s e s , but there i s a d u l y 
appointed gene ra l g u a r d i a n , the cour t s h a l l appoint a guard ian ad l i t e m 
in advance o f making any ent ry in the cour t r e c o r d s , and in advance o f 
i s s u i n g an order o f commitment" - - W i s c o n s i n . 

30 . DIV 'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL 
RETARDATION c h . 12, §12 .02 (B) , at 1 (1963): " I t is now g e n e r a l l y accepted 
tha t the v o l u n t a r y admiss ion procedure should be used except fo r persons 
who may be p o t e n t i a l l y harmful to themselves or o thers and f o r those 
whose h e a l t h and w e l f a r e would be j eopa rd ized by remaining in t h e i r own 
homes or in the community and the a u t h o r i t y of the cour t is r e q u i r e d 
to accompl i sh admiss ion " - - W i s c o n s i n . 

3 1 . "When a proceeding fo r r e t r i a l or r e -examina t ion is not pending in a 
cour t of r eco rd and a j u r y t r i a l i s not d e s i r e d by the persons au tho r i zed 
to commence such p roceed ing , the department [of P u b l i c Welfare] may, on 
a p p l i c a t i o n , determine the mental c o n d i t i o n of any p a t i e n t committed to 
any i n s t i t u t i o n . . . a n d such de t e rmina t ion s h a l l have the same e f f e c t as 
though made by the county c o u r t . . . . " - - W i s c o n s i n , § 1 1 ( 7 ) . 



I I I . INSTITUTIONALIZATION PROCEDURES 

D. J u d i c i a l Commitment 

The great m a j o r i t y of j u d i c i a l procedures are so c l a s s i f i e d because 

the s t a t u t e s g i v e cour t s j u r i s d i c t i o n to determine whether a person i s 

m e n t a l l y re ta rded and r equ i r e s i n s t i t u t i o n a l i z a t i o n . 1 S e v e r a l procedures , 

however, may be cons idered " a d m i n i s t r a t i v e " because these de te rmina t ions 

are made, not by a judge or j u r y , but by a board or commission. In the 

pures t form of a d m i n i s t r a t i v e i n s t i t u t i o n a l i z a t i o n , as e x e m p l i f i e d by the 

procedures o f three s t a t e s , a s p e c i a l county board i s g i v e n e x c l u s i v e j u r i s -

d i c t i o n both to conduct hear ings and to order commitments. 2 In another group 

o f f i v e s t a t e s , cour t s have o r i g i n a l j u r i s d i c t i o n , but they must appoin t 

a commission or committee of exper ts to examine the p r o s p e c t i v e p a t i e n t , to 

hear o the r ev idence , and to r epo r t f i n d i n g s and recommendations to the c o u r t ; 

in accordance t h e r e w i t h , the cour t must e i t h e r d i smis s the case or commit the 
p a t i e n t . 3 Because the p r o v i s i o n s are mandatory, these s t a tu t e s may a l s o be 

c a t e g o r i z e d as " a d m i n i s t r a t i v e . " But t h i s d e s i g n a t i o n does not seem a p p l i c a b l e 

to a t h i r d group o f s t a t e s in which the c o u r t , i n i t s d i s c r e t i o n , may appoint 

such a commission and, i f i t does so , may accept or r e j e c t the commiss ion 's 

f i n d i n g s and recommendations. 4 The l a t t e r s t a t u t e s do not resemble a d m i n i s t r a -



t i v e procedures as much as they do t y p i c a l j u d i c i a l procedures w i t h p r o v i s i o n s 

f o r d i s c r e t i o n a r y acceptance o f a d v i c e obta ined from c e r t i f y i n g e x p e r t s , ap

p o i n t e d examiners , masters o r r e f e r e e s , o r temporary i n s t i t u t i o n a l i z a t i o n . 

Because a d m i n i s t r a t i v e procedures thus gradate i n t o j u d i c i a l procedures , and 

because in most o ther respec t s the two k inds of procedures are u n d i f f e r e n t i a t e d , 

they are not s e p a r a t e l y c l a s s i f i e d i n t h i s r e p o r t . 

1. P re -Hea r ing Procedures 

a . ) P e t i t i o n e r s and P a t i e n t s 

Commitment p r o v i s i o n s are u s u a l l y a p p l i c a b l e to re ta rded persons r ega rd le s s 

o f t h e i r age. Only one j u d i c i a l procedure i s r e s t r i c t e d t o p r o s p e c t i v e pa t i en t s 

above the age of f i v e , three are l i m i t e d to minors or persons under 18, and 

5 
one excludes persons over 4 5 . However, age r e s t r i c t i o n s may be imposed 

by other s t a t u t e s which r e g u l a t e i n s t i t u t i o n s f o r the r e t a r d e d , or by ad -
6 

m i n i s t r a t i v e r e g u l a t i o n s which supplement the s t a t u t e s . 

A p e t i t i o n f o r the commitment of an a l l e g e d l y m e n t a l l y r e t a rded person 
7 

must be f i l e d w i t h the proper cour t by a person a u t h o r i z e d by s t a t u t e to do s o . 

Under 27 procedures in 25 j u r i s d i c t i o n s , "any person" may submit a p e t i t i o n , 

a l though i t i s sometimes r e q u i r e d tha t the p e t i t i o n e r be a c i t i z e n or a 



r e s i d e n t of the s t a t e , an a d u l t , or a person approved by the c o u r t . 8 For. 14 

of these procedures no o ther p e t i t i o n e r s are s p e c i f i e d , but f o r the remaining 

13, as w e l l as 14 o ther procedures , the s t a t u t e s p rov ide tha t c e r t a i n o f f i c i a l s 

and/or i n t e r e s t e d p a r t i e s may p e t i t i o n . A u t h o r i z e d o f f i c i a l s commonly i n 

c lude h e a l t h , w e l f a r e , o r educa t ion o f f i c e r s o r agenc ies ; supe r in t enden t s , 

s t a f f members, o r o ther i n s t i t u t i o n a l a u t h o r i t i e s ; o f f i c i a l s o f c i t y , coun ty , 

o r o ther l o c a l governments; c o r r e c t i o n a l and p o l i c e o f f i c e r s ; and p h y s i c i a n s . 9 

P r o v i s i o n s a u t h o r i z i n g p e t i t i o n s by i n t e r e s t e d p a r t i e s are o f ten q u i t e de

t a i l e d i n enumerating and p r e f e r e n t i a l l y o r d e r i n g the des igna ted r e l a t i v e s , 

f i d u c i a r i e s , and f r i e n d s . Among these groups, guardians and parents are 

most f r equen t ly s p e c i f i e d . 1 0 

b . ) C e r t i f i c a t i o n and Examinat ion 

Twenty procedures in 18 s t a t e s r e q u i r e that p e t i t i o n s be supported by 

the c e r t i f i c a t e s of one or more e x p e r t s , u s u a l l y p h y s i c i a n s , who have examined 

the p r o s p e c t i v e p a t i e n t . 1 1 In a t l e a s t two o ther s t a t e s such c e r t i f i c a t i o n 

i s o p t i o n a l . 1 2 S t a tu t e s o f f i v e s t a t e s p rov ide t h a t , i n l i e u o f a n accompanying 



c e r t i f i c a t e , the cou r t may accept an a f f i d a v i t of the p e t i t i o n e r tha t the 

p r o s p e c t i v e p a t i e n t has re fused or i s unable to submit to examinat ion . 1 3 

C e r t i f i c a t i o n p r o v i s i o n s i n j u d i c i a l procedures serve both t o prevent 

groundless p e t i t i o n s and to p rov ide exper t op in ions to the c o u r t s . In s e v e r a l 

s t a t e s i t i s p o s s i b l e f o r the c e r t i f i c a t e s t o c o n s t i t u t e the o n l y exper t 

evidence presented to the c o u r t , 1 4 and thus f o r the procedures to operate 

e s s e n t i a l l y a s i n s t i t u t i o n a l i z a t i o n b y c e r t i f i c a t i o n . 1 5 

P r o v i s i o n s f o r p r e -hea r ing examinat ion o f the p r o s p e c t i v e p a t i e n t are 

more p reva l en t s t a t u t o r y means of p r o v i d i n g the cour t s w i t h exper t ev idence . 

For 26 procedures in 25 j u r i s d i c t i o n s , the s t a tu t e s r e q u i r e the judge , 

upon r e c e i p t of a p e t i t i o n , to appoin t examiners and order t h e i r examinat ion 

of the respondent. 1 6 To t h i s group must be added the procedures of f i v e 

s t a t e s under which the cour t must appoint a commission, c o n s i s t i n g of or 

i n c l u d i n g two e x p e r t s , to conduct both an examinat ion and a h e a r i n g . 1 7 

Nine procedures i n e i g h t s t a t e s have d i s c r e t i o n a r y p r o v i s i o n s f o r c o u r t -

appointed examiners, 1 8 and in three s t a t e s an examining and h e a r i n g commission 

i s o p t i o n a l . 1 9 



L i k e c e r t i f y i n g e x p e r t s , examiners appointed by the cou r t must most 

o f ten be one or two p h y s i c i a n s , a l though some s t a t u t e s p rov ide a l t e r n a t i v e l y 

f o r p h y s i c i a n s and/or p s y c h o l o g i s t s t o be appo in ted . 2 0 S p e c i a l r e s t r i c t i o n s 

and q u a l i f i c a t i o n s are o c c a s i o n a l l y added to these s t a t u t o r y d e s i g n a t i o n s . 2 1 

Ins tead o f o r i n a d d i t i o n t o s p e c i f y i n g e x p e r t s , s e v e r a l s t a t u t e s p rov ide f o r 

p rehear ing examinat ions to be conducted by d i a g n o s t i c cen te rs or o ther 

f a c i l i t i e s or i n s t i t u t i o n s , and temporary commitments may be used f o r t h i s 

purpose. 2 2 

Pre -hea r ing examinat ions upon cou r t order are perhaps s u p e r i o r to 

c e r t i f i c a t i o n i n d i f f i c u l t o r contes ted cases because they assure i m p a r t i a l 

exper t o p i n i o n . They may a l s o prevent unnecessary j u d i c i a l h e a r i n g s ; 

s t a t u t e s i n e igh t s t a t e s e x p r e s s l y p rov ide f o r d i s m i s s a l o f a case f o l l o w i n g 

an examinat ion r e p o r t c o n t r a r y to the a l l e g a t i o n s o f the p e t i t i o n . 2 3 

c . ) N o t i c e o f Hear ing 

Al though the g rea t m a j o r i t y of the 47 j u d i c i a l procedures p rov ide f o r 

hea r ings , 2 4 they d i f f e r c o n s i d e r a b l y i n t h e i r p r o v i s i o n s f o r advance n o t i c e 

of these h e a r i n g s . No n o t i c e requirements are expressed f o r 14 procedures , 

whereas 22 procedures p rov ide f o r n o t i c e to both the a l l e g e d r e t a r d a t e and 

other i n t e r e s t e d p a r t i e s . Between these extremes are n ine procedures which 



r e q u i r e on ly i n t e r e s t e d p a r t i e s other than the p ro spec t i ve p a t i e n t to be 

n o t i f i e d , and two w h i c h , c o n v e r s e l y , p rov ide n o t i c e o n l y to the respondent . 

N o t i c e o therwise r e q u i r e d f o r a p ro spec t i ve pa t i en t may be omi t ted in a few 

s t a t e s i f h e i s a minor , 2 6 and i n s e v e r a l s t a t e s i f the cou r t cons ide r s tha t 

n o t i c e would be " i n j u r i o u s " o r , l e s s o f t e n , " i n e f f e c t i v e " o r "wi thout advan-

tage" to h i m . 2 7 I n t e r e s t e d p a r t i e s most f r e q u e n t l y e n t i t l e d to n o t i c e are 

r e l a t i v e s of the respondent (especia l ly parents and spouses ) , guardians and 

o ther c u s t o d i a n s , and p e t i t i o n e r s . 2 8 Four teen s t a t e s s p e c i f y min imal p e r m i s s i b l e 

n o t i c e , which ranges from 24 hours to 15 days , but is most commonly t h r e e , 

f i v e , o r t en days. 2 9 

2. Hear ing Procedures 

Al though f i v e procedures make no s p e c i f i c p r o v i s i o n f o r j u d i c i a l hea r ing 

on a commitment p e t i t i o n , 3 0 hear ings are c l e a r l y mandatory under 39 procedures 



i n 37 j u r i s d i c t i o n s , and o p t i o n a l in the remaining three s t a t e s w i t h com-

mitment procedures . 3 1 In New York and South C a r o l i n a a h e a r i n g is a v a i l a b l e 

upon reques t , 3 2 and in New York and Pennsy lvan ia a hea r ing may be ordered by 

the cou r t on i t s own mot ion . When hear ings are not h e l d in these s t a t e s , the 

procedures are e s s e n t i a l l y i n s t i t u t i o n a l i z a t i o n b y c e r t i f i c a t i o n , and l i k e 

other c e r t i f i c a t i o n procedures , these three provide o p p o r t u n i t i e s fo r pos t -

admiss ion j u d i c i a l r ev iew. 3 3 

a . ) Conduct of Hear ing 

I n r e c o g n i t i o n o f the s p e c i a l , c i v i l nature o f commitment p roceedings , 

many s t a tu t e s suspend or modify the t r a d i t i o n a l f o r m a l i t i e s of due process 

f o r such h e a r i n g s . A l t h o u g h some of these p r o v i s i o n s are o s t e n s i b l y mandatory, 

they are u s u a l l y phrased so as to leave t h e i r p r e c i s e i n t e r p r e t a t i o n and i m 

plementa t ion to the d i s c r e t i o n of the t r i a l c o u r t . The judge may be a u t h o r i z e d 

o r r e q u i r e d to exclude from the hea r ing a l l persons "wi thout l e g i t i m a t e 

i n t e r e s t " or "unnecessary to the conduct" of the proceedings . 3 4 S ta tu tes may 

a l s o r e q u i r e tha t the hea r ing be conducted " i n as i n f o r m a l a manner as may 



be c o n s i s t e n t w i t h o r d e r l y p rocedure . " And t e c h n i c a l r u l e s of evidence may 

be r e l a x e d t o the ex ten t that the cour t " s h a l l r e c e i v e a l l r e l e v a n t and m a t e r i a l 

ev idence . " 3 6 

The most frequent of these s p e c i a l s t a t u t o r y p r o v i s i o n s are those which 

permit the h e a r i n g to be h e l d ou t s ide the courtroom, or r e q u i r e i t to be 

conducted " i n a p h y s i c a l s e t t i n g not l i k e l y to be i n j u r i o u s " to the p ros -

p e c t i v e p a t i e n t . 3 7 These p r o v i s i o n s are c l o s e l y r e l a t e d to others concern ing 

the p a t i e n t ' s presence a t the h e a r i n g . F i f t e e n j u r i s d i c t i o n s make the presence 

of the respondent mandatory; n ine teen s t a t e s p rov ide for h i s presence upon 

h i s request and/or i n the c o u r t ' s d i s c r e t i o n . 3 8 S e v e r a l s t a tes q u a l i f y these 

requirements o r r i g h t s f o r cases i n which i t i s de termined, b y j u d i c i a l 

f i n d i n g or exper t c e r t i f i c a t i o n , tha t the p a t i e n t ' s presence would be "unsa fe , " 

"unwise , " " imprope r , " o r " i n j u r i o u s " to him. 3 9 Al though the l a t t e r p r o v i s i o n s 

may be more r e l e v a n t to commitment o f the men ta l l y i l l , t h e i r approach a l s o 

seems app rop r i a t e fo r the men ta l l y r e t a r d e d . It may be n e i t h e r humane nor 

convenient to r e q u i r e the a l l e g e d r e t a r d a t e ' s presence in every case , but 

i t seems u n r e a l i s t i c to r e l y e x c l u s i v e l y upon h i s attendance on h i s own 

i n i t i a t i v e . P r e f e r a b l e procedures are those which prov ide f o r de te rmining 

the d e s i r a b i l i t y o f the p a t i e n t ' s presence in each case , a l though h i s at tendance 

is p resumpt ive ly f avo red . The s t a tu tes may a l s o make separate p r o v i s i o n fo r 

the p a t i e n t to be observed by the judge , the commission, or the appointed 



examiners , so t ha t t h i s n e c e s s i t y does not d i c t a t e the p a t i e n t ' s presence 

f o r the a c t u a l h e a r i n g . 4 0 

b . ) L e g a l Counsel and Ju ry T r i a l 

As noted in the previous s e c t i o n , some r i g h t s t r a d i t i o n a l l y a s s o c i a t e d 

w i t h j u d i c i a l procedure may be so i n a p p r o p r i a t e f o r c i v i l commitment p r o 

ceedings that they are suspended or r e l a x e d . Reverse c o n s i d e r a t i o n s would 

seem to apply w i t h r e spec t to the r i g h t to be represented by l e g a l c o u n s e l . 

Both the a l l e g e d c r i m i n a l and the a l l e g e d r e t a r d a t e may be sub jec t to a 

d e p r i v a t i o n o f l i b e r t y through enforced confinement, but the l a t t e r i s more 

l i k e l y t o r e q u i r e a s s i s t a n c e i n unders tanding j u d i c i a l proceedings and i n 

e x e r c i s i n g p rocedura l r i g h t s . However, o n l y n ine s t a t e s r e q u i r e cour t 

appointment o f counse l i n a l l commitment cases i n which the a l l e g e d l y r e t a rded 

person has none. 4 1 In f i v e o ther s t a t e s appointment of counse l or a guardian 

ad l i t e m is e x p r e s s l y made d i s c r e t i o n a r y , and a few s t a t e s make such appo in t 

ments mandatory i f the respondent reques ts c o u n s e l , i f h e i s i n d i g e n t , o r 

i f he has not r e c e i v e d n o t i c e of the h e a r i n g . 4 2 On the o ther hand, the s t a t u t e s 

of 20 s t a t e s e x p l i c i t l y r ecogn ize the a l l e g e d r e t a r d a t e ' s r i g h t to be 

represented a t the h e a r i n g by r e t a i n e d c o u n s e l , 4 3 a l though t h i s r i g h t presumably 

e x i s t s even in the absence of such s t a t u t o r y p r o v i s i o n s . The mere r i g h t to 

r e t a i n counse l does not seem s u f f i c i e n t p r o t e c t i o n f o r respondents in these 



cases , s i n c e they are f r e q u e n t l y minors and t h e i r mental competency i s a t 

l e a s t q u e s t i o n a b l e . 

A r i g h t to a hea r ing before a l ay j u r y is p rovided by s t a t u t e in e igh t 

s t a t e s . 4 4 In f i v e , j u r y t r i a l may be demanded by the p a t i e n t or someone 

in h i s b e h a l f , or may be ordered by the cour t on i t s own m o t i o n . In 

Ken tucky , a j u r y i s mandatory i f the hear ing i n v o l v e s i s sues o f both i n s t i t u 

t i o n a l i z a t i o n and competency. Some of the s t a tes a u t h o r i z e s p e c i a l j u r i e s 

composed of s i x persons f o r commitment cases . 4 5 In I l l i n o i s a t l e a s t one of 

the s i x j u r o r s must be a p h y s i c i a n or a p s y c h o l o g i s t . 

c . ) C r i t e r i a and Commitment 

Most s t a t u t e s des igna te c r i t e r i a fo r commitment on ly by r e q u i r i n g the 

judge , j u r y , o r commission to f i n d tha t the respondent i s "men ta l ly r e t a r d e d , " 

as that or a s i m i l a r term is s t a t u t o r i l y de f ined . 4 6 Of those j u r i s d i c t i o n s 

which do p rov ide c r i t e r i a i n a d d i t i o n t o (or i n s t ead of) these d e f i n i t i o n s , 4 7 

about h a l f mention on ly f a c t o r s which are of ten inc luded i n the d e f i n i t i o n s : 

i n s t i t u t i o n a l i z a t i o n may b e ordered i f i t i s " i n the best i n t e r e s t " o r 

" f o r the w e l f a r e " of the person or the community. Other s t a t e s ' s t a tu t e s 

r e q u i r e tha t the respondent be found e i t h e r to be dangerous to h i m s e l f or 

o t h e r s , o r to l a c k " s u f f i c i e n t i n s i g h t o r c a p a c i t y to make r e s p o n s i b l e a p p l i c a t i o n " 



f o r i n s t i t u t i o n a l i z a t i o n . The l a t t e r c r i t e r i o n i s somewhat expanded by 

p r o v i s i o n s in Maine and Tennessee which l i m i t j u d i c i a l commitments to cases 

in which " v o l u n t a r y admit tance cannot be accompl i shed , " or in which the 

p rospec t ive p a t i e n t "or h i s parent , guard ian o r person having l a w f u l custody 

of him does not consent" to admiss ion . 4 8 S i m i l a r in e f f e c t , perhaps, are the 

c r i t e r i a of Georg ia and New Mexico based upon inadequacy of the care or super

v i s i o n be ing g i v e n to the a l l e g e d r e t a r d a t e . On the other hand, in four 

s t a tes the respondent i s e x p r e s s l y g iven an o p t i o n to app ly f o r v o l u n t a r y 

admis s ion . 

A l l but one49 o f the j u d i c i a l procedures p rov ide f o r indeterminate 

commitments, 5 0 but in twelve s t a t e s a p r i o r temporary commitment i s e i t h e r 

d i s c r e t i o n a r y o r mandatory. 5 1 I n four teen j u r i s d i c t i o n s i t i s p o s s i b l e that 

an order f o r inde te rmina te commitment a l s o c o n s t i t u t e s an a d j u d i c a t i o n of 

the p a t i e n t ' s c i v i l incompetency, a l though many of these s t a tu t e s are not 

a t a l l c l e a r o n t h i s p o i n t . 5 2 I t i s mandatory i n f i v e s t a t e s f o r the cour t 

which orders a p a t i e n t to be i n s t i t u t i o n a l i z e d a l s o to appoint a guard ian 



f o r h i m , but two of these p r o v i s i o n s apply on ly i f the p a t i e n t has an "es ta te ." 5 3 In M i c h i g a n the commit t ing cour t has d i s c r e t i o n to appoint a temporary 

gua rd i an . The s t a t u t e s of s i x s t a t e s ( i n c l u d i n g M i c h i g a n and one s t a t e , 

Minneso ta , w i t h mandatory p r o v i s i o n fo r j u d i c i a l appointment) d e c l a r e tha t 

a committed p a t i e n t is a u t o m a t i c a l l y under the guard iansh ip of a s t a t e agency 

o r o f f i c i a l o r the super in tendent o f the a d m i t t i n g i n s t i t u t i o n . 5 4 Thus, on ly 

ten s t a t e s in any way p rov ide the guard iansh ip recommended by the Task Force 

on Law of the P r e s i d e n t ' s Pane l on Menta l R e t a r d a t i o n : 5 5 

When a cour t orders commitment of a person not a l r e a d y having a 
g u a r d i a n , the order shou ld i n c l u d e appointment of a guard ian f o r 
the d u r a t i o n of the commitment. A s t a f f member of the s t a t e p r o t e c t i v e 
agency might w e l l serve i n t h i s r o l e i f r e l a t i v e s are not a v a i l a b l e . 

3 . Pos t -Hear ing Procedures 

a . ) I n s t i t u t i o n a l A d m i s s i o n 

A p a t i e n t may be committed to a s t a t e i n s t i t u t i o n under a l l j u d i c i a l 

p rocedures , and 19 s t a t e s have procedures which apply as w e l l to p r i v a t e 

i n s t i t u t i o n s . 5 6 A c t u a l admiss ion t o a n i n s t i t u t i o n i s u s u a l l y dependent upon 

app rova l o f an a u t h o r i t y o f the i n d i v i d u a l i n s t i t u t i o n o r the s t a t e agency 

which superv i ses a l l i n s t i t u t i o n s . 5 7 A few s t a t u t e s purpor t to make admiss ion 



mandatory fo r s t a t e i n s t i t u t i o n s , but the requirement i s "subjec t to the 

a v a i l a b i l i t y o f s u i t a b l e accommodations." The l a t t e r c o n d i t i o n i s e x p l i c i t l y 

mentioned in the s t a tu t e s o f 28 s t a t e s , where i t i s most f r e q u e n t l y a p p l i c a b l e 

to p u b l i c i n s t i t u t i o n s . 5 8 In over a t h i r d of the s t a t e s w i t h commitment 

procedures , s t a t u t e s or r e g u l a t i o n s p rov ide f o r the p a t i e n t to be examined 

a t the i n s t i t u t i o n e i t h e r before o r soon a f t e r h i s a d m i s s i o n . 5 9 

b . ) J u d i c i a l Review 

Twenty s t a t e s s p e c i a l l y p rov ide f o r a p a t i e n t o r someone in h i s b e h a l f 

to appeal the order f o r t h i s commitment.6 0 H a l f of these s t a tu t e s p rov ide f o r 

a p p e l l a t e t r i a l de novo of the i s s u e o f i n s t i t u t i o n a l i z a t i o n , and for seven 

o f these procedures j u r y t r i a l i s e i t h e r mandatory o r a v a i l a b l e upon demand. 

Habeas corpus proceedings a r e , o f c o u r s e , a v a i l a b l e in every s t a t e to t e s t 

the l e g a l i t y of the procedure used f o r commitment, and in s tates the scope 

o f t h i s w r i t has been expanded by s t a t u t e to permit j u d i c i a l i n q u i r y i n t o 

the p a t i e n t ' s present mental c o n d i t i o n . 6 1 U n l i k e r i g h t s t o appea l , which 



must be e x e r c i s e d w i t h i n a c e r t a i n t ime a f t e r the commitment o r d e r , habeas 

corpus remains a v a i l a b l e throughout the p a t i e n t ' s commitment. P r o v i s i o n s 

f o r expanded habeas corpus proceedings are thus a l t e r n a t e procedures f o r 

j u d i c i a l d i s c h a r g e . 

4 . Discharge Procedures 

a . ) A d m i n i s t r a t i v e Discharge 

Committed p a t i e n t s may be a d m i n i s t r a t i v e l y d i scharged in 39 s t a t e s . 6 2 

In seven it may be necessary f o r these d i scharges to be approved by the 

commit t ing c o u r t , and in another 16 s t a t e s the c o u r t must be n o t i f i e d of the 

d i s c h a r g e s . 6 3 Superirtendents o r o ther a u t h o r i t i e s o f i n d i v i d u a l i n s t i t u t i o n s are 

u s u a l l y a u t h o r i z e d t o g ran t d i s c h a r g e s , but i n some s t a t e s t h i s f u n c t i o n i s 

shared w i t h o r , more r a r e l y , possessed on ly by the s t a t e agency w i t h super

v i s i o n over the i n s t i t u t i o n s . C r i t e r i a s p e c i f i e d f o r d i scharge are g e n e r a l l y 

the r eve r se of commitment s t anda rds : r e l e a s e must be " f o r the w e l f a r e of the 

p a t i e n t and the community," or the p a t i e n t must be "no longer in need o f " 

i n s t i t u t i o n a l ca re or i n v o l u n t a r y d e t e n t i o n . A few s t a tu t e s i n d i c a t e tha t 

d i scha rge may be made f o r "the best i n t e r e s t of the i n s t i t u t i o n , " or when 

r e l e a s e i s "necessary o r e x p e d i e n t . " I n s e v e r a l s t a t e s f i n a l d i scha rge i s 

e x p r e s s l y dependent upon the p a t i e n t ' s comple t ion of a year or more on 



c o n d i t i o n a l - r e l e a s e s t a t u s , o r upon the a b i l i t y o f the p a t i e n t ' s f a m i l y o r 

community to p rov ide c o n t i n u i n g care and s u p e r v i s i o n fo r h im. 

b . ) J u d i c i a l Discharge 

Thi r ty- four j u r i s d i c t i o n s p rov ide one or more procedures f o r j u d i c i a l 

d i scharge of i n s t i t u t i o n a l i z e d patients. 6 4 However, s e v e r a l o f these procedures 

are s p e c i f i c a l l y f o r r e s t o r a t i o n o f "competency" o r " s a n i t y , " and t h e i r 

a p p l i c a b i l i t y t o and e f f e c t upon m e n t a l l y r e t a rded p a t i e n t s i s not c l e a r . 

Proceedings may u s u a l l y be i n i t i a t e d by the p a t i e n t o r h i s r e l a t i v e s , g u a r d i a n , 

or f r i e n d , and sometimes by "any person" or o f f i c i a l s of e i t h e r the i n s t i t u -

t i o n or a s t a t e agency. 6 5 The cou r t hav ing j u r i s d i c t i o n and the proceedings 

and c r i t e r i a used may be the same as or d i f f e r e n t from those s p e c i f i e d in the 

s t a t u t e s governing o r i g i n a l commitments. Among the s p e c i a l p r o v i s i o n s , most 

frequent are requirements f o r c e r t i f i c a t i o n by i n s t i t u t i o n a l a u t h o r i t i e s o r 

other e x p e r t s , 6 6 and f o r n o t i c e t o i n s t i t u t i o n a l o f f i c i a l s and i n t e r e s t e d 

p a r t i e s . 6 7 I n order t o prevent r e p e t i t i o u s and u n j u s t i f i e d p e t i t i o n s f o r d i s 

charge , t h i r t e e n j u r i s d i c t i o n s r e s t r i c t the frequency w i t h which such p e t i t i o n s 

may b e f i l e d . 6 8 I n e i g h t s t a t e s these r e s t r i c t i o n s apply t o i n i t i a l p e t i t i o n s 

f i l e d sooner than s i x months a f t e r commitment, and subsequent p e t i t i o n s are 

l i m i t e d i n a l l t h i r t e e n j u r i s d i c t i o n s , u s u a l l y t o one per y e a r . 















Chart I V - A . JUDICIAL COMMITMENT OF 
THE MENTALLY RETARDED 

--PRE-HEARING PROCEDURES 

FOOTNOTES 

1 . In a d d i t i o n to the char ted procedure , i t may a l s o be p o s s i b l e f o r m e n t a l l y 
re ta rded persons to be committed under a procedure f o r the men ta l l y i l l 
because the te rminology is broad enough to i n c l u d e them -- Alabama, §§208-210; 
A r i z o n a , t i t . 3 6 , §§501, 505, 506, 509-515 (1965 Supp . ) ; Arkansas, §101 (1947); 
F l o r i d a , c h . 394, §22 (1960, 1965 Supp . ) ; G e o r g i a , §§501(a ) , 505, 506; 
H a w a i i , c h . 8 1 , §§19-21; Massachuset t s , §§1 , 50-55; M i s s o u r i , REV. STAT. 
c h . 202, §§780(5 ) , 807 (1962) (no char ted procedure) ; Montana, t i t . 38 , 
§§201-208, 401-405 (1947); Nevada, c h . 433 , §§ 200-230 (1965); New Hampshire, 
c h . 135, §§19-21; Oregon, c h . 426, §§060-130; Rhode I s l a n d , c h . 2 , §§8-13; 
South C a r o l i n a , § § 9 1 1 ( 1 ) , 958-965; Utah , c h . 7 , § § 2 8 ( a ) , 36 (1961, 1965 S u p p . ) . 

2 . A c e r t i f i c a t e need not accompany the p e t i t i o n , bu t : the "judge s h a l l 
examine three persons , one of whom must be a p r a c t i c i n g p h y s i c i a n , who are 
acquainted w i t h the person sought to be committed, and w i t h the c o n d i t i o n 
of such p e r s o n . . . " -- Alabama, §239; the p e t i t i o n must s t a t e "the names of 
the wi tnesses by which the fac t s a l l e g e d may be proved, at l e a s t one of 
which wi tnesses hav ing persona l knowledge o f the case s h a l l b e . . . a p h y s i c i a n 
o r p s y c h o l o g i s t " - - I l l i n o i s , §8-1 ; the p e t i t i o n must s t a t e whether the 
p r o s p e c t i v e p a t i e n t "has been examined by a q u a l i f i e d p h y s i c i a n " -- Iowa, 
§ 1 7 ( 6 ) ; D . C . , §1103(b) -- and "the name and address of a q u a l i f i e d 
p h y s i c i a n , i f any i s known to the p e t i t i o n e r , hav ing persona l knowledge 
o f the case" - - D . C . , §1103(b) . 

3 . The char ted procedure f o r the men ta l l y i l l i s a l s o a p p l i c a b l e t o the 
m e n t a l l y re ta rded because mental r e t a r d a t i o n i s i nc luded in the d e f i n i t i o n 
o f "mental i l l n e s s " - - A l a s k a , §340(10); I nd i ana , § § 1 2 0 1 ( 1 ) , ( 2 ) , 1306(1). 

4 . " In te res t ed p a r t y " i s de f ined as "an interested, r e s p o n s i b l e a d u l t i n c l u d i n g 
the l e g a l g u a r d i a n , spouse, parent , a d u l t c h i l d r e n , o r next o f k i n . . . " 
A l a s k a , § 3 4 0 ( 8 ) . 

5. An examiner appointed by the cour t must be : a "designated examiner" who 
is a l i c e n s e d p h y s i c i a n or person des ignated by the s t a t e h e a l t h agency as 
s p e c i a l l y q u a l i f i e d i n the d i a g n o s i s o f mental o r r e l a t e d i l l n e s s - -
A l a s k a , Idaho, South C a r o l i n a ; "a p h y s i c i a n who has made s p e c i a l study 
of mental d e f i c i e n c y and is q u a l i f i e d as a med ica l e x a m i n e r . . . [ o r ] a 
c l i n i c a l p s y c h o l o g i s t " - - C a l i f o r n i a . 

" I f , i n the o p i n i o n o f the judge i t i s p r a c t i c a b l e , a t l e a s t one o f 
the examining p h y s i c i a n s s h a l l be a q u a l i f i e d p s y c h i a t r i s t " - - Ind iana ; 
"where p o s s i b l e , the phys i c i ans or p h y s i c i a n s e l e c t e d s h a l l have made a 
s p e c i a l s tudy of mental d e f i c i e n c y and mental d i s e a s e " - - Kentucky; one of 
the appointed p h y s i c i a n s , " i f a v a i l a b l e , s h a l l b e a p h y s i c i a n w i t h s p e c i a l 
t r a i n i n g i n p s y c h i a t r y " - - W i s c o n s i n ; "such p h y s i c i a n should b e a s p e c i a l i s t 
i n mental cases i f p o s s i b l e [and] the p s y c h o l o g i s t s h a l l b e the s t a t e d i r e c t o r 
o f s p e c i a l e d u c a t i o n , the super in tendent o f the t r a i n i n g s c h o o l , o r o ther 
person des igna ted by e i t h e r of these two as competent" -- Wyoming; at l e a s t 
one of the appointed p h y s i c i a n s must be " s k i l l e d in the d i agnos i s and 
treatment o f mental d i s e a s e s " - - D . C . 



6. In a d d i t i o n to the char ted p r o v i s i o n for n o t i c e of the h e a r i n g , o r i n s t ead 
of such a p r o v i s i o n , there i s a p r o v i s i o n f o r n o t i c e of the r e c e i p t of 
the p e t i t i o n or the commencement of proceedings - - A l a s k a , §070(b ) ; 
I l l i n o i s , §8 -3 ; Maine , §2152(3) ; M i s s i s s i p p i , §6909-03; New Y o r k , §124(3) ; 
Nor th Dakota , §03-11(2 ) ; South C a r o l i n a , §§983, 1084; West V i r g i n i a , § 2661. 

7. The char ted procedure a p p l i e s o n l y to the commitment of an " i n d i g e n t " 
c h i l d , i . e . , a minor "whose e s t a t e , parent , r e l a t i v e o r guard ian i s unable 
t o bear the f u l l cos t o f m a i n t a i n i n g such c h i l d a t the c o l o n y " - - A r i z o n a , 
§401(3 ) . 

8. The examiners must "use standard mental and p s y c h o l o g i c a l t e s t s and 
p h y s i c a l examinat ions" - - A r i z o n a , §421(B); Arkansas , § 3 0 3 ( a ) ( 3 ) . 

9 . The s t a tu t e s r e f e r to "menta l ly d e f e c t i v e c h i l d r e n , " but §301 provides 
tha t " c h i l d o r c h i l d r e n means men ta l ly d e f i c i e n t persons wi thou t regard 
to c h r o n o l o g i c a l age" - - Arkansas . 

10. Upon p e t i t i o n by a parent or gua rd i an , the C h i l d r e n ' s Colony Board not 
o n l y determines the a v a i l a b i l i t y o f f a c i l i t i e s and the e l i g i b i l i t y o f the 
p a t i e n t , but a l s o s e l e c t s e i t h e r v o l u n t a r y admiss ion o r j u d i c i a l commitment 
as the appropr i a t e h o s p i t a l i z a t i o n procedure - - Arkansas . 

11. In a d d i t i o n to the char ted procedure f o r commitment to " s t a t e h o s p i t a l s 
fo r the men ta l l y r e t a r d e d , " §6300 au tho r i ze s County Psychopathic H o s p i t a l s 
to r e c e i v e "menta l ly d e f i c i e n t or r e t a rded" persons, and §6302 provides 
tha t "the super in tendent or person in charge of the county psychopathic 
h o s p i t a l may r e c e i v e . . . a n y p e r s o n . . . ( a ) who has been placed t h e r e i n pursuant 
to a cour t order or cour t commitment . . . " There is no s p e c i a l s t a t u t o r y 
procedure , however, fo r commitment to these h o s p i t a l s - - C a l i f o r n i a . 

12. In a d d i t i o n to the char ted procedure , §4 provides for "shor t term i n v o l u n t a r y 
h o s p i t a l i z a t i o n " which may not exceed s i x months, and which is accomplished 
"without a d j u d i c a t i o n , " i . e . , w i thou t a cou r t order a f f e c t i n g competency. 
The l a t t e r procedure i s not char ted because i t r e f e r s almost e x c l u s i v e l y 
t o cases o f "mental i l l n e s s , " but i t i s p o s s i b l e for "menta l ly d e f i c i e n t " 
persons to be h o s p i t a l i z e d under §4 -- Co lo rado . 

13. Exper t s appointed by the cour t serve not on ly as examiners but as members 
of a s p e c i a l commission to hear the case . See "Hear ing Held Before S p e c i a l 
Commission or Referee" column, Chart IV-B — Co lo rado , F l o r i d a , G e o r g i a , 
Iowa, L o u i s i a n a , M i s s i s s i p p i , V i r g i n i a . 

14. P s y c h o l o g i c a l c e r t i f i c a t i o n i s r equ i r ed o n l y i f the p rospec t ive p a t i e n t 
"has the p h y s i c a l and mental c a p a c i t y f o r such e v a l u a t i o n " - - C o n n e c t i c u t . 

15. One of the p e t i t i o n e r s must be a p h y s i c i a n -- F l o r i d a . 



16. I t i s not c l e a r whether the p r o v i s i o n fo r n o t i c e o f c h . 394, § 2 2 ( 4 ) , 
i s i ncorpora ted in the char ted procedure o f c h . 393, §11, which provides 
for the county judge to "appoin t a commission as is appointed to examine 
persons a l l e g e d t o be i n s a n e . . . " - - F l o r i d a . 

17. C e r t i f i c a t i o n i s : by a "designated examiner" who is a " l i c e n s e d p h y s i c i a n 
or person des ignated by the s t a t e board of h e a l t h as s p e c i a l l y q u a l i f i e d 
by t r a i n i n g o r exper ience in the d iagnos i s o f men ta l o r r e l a t e d i l l n e s s " 
-- Idaho; by a q u a l i f i e d p h y s i c i a n whose " s t a n d i n g , cha rac te r and p r o f e s 
s i o n a l knowledge o f mental i l l n e s s are s a t i s f a c t o r y to the judge" - -
Massachuse t t s . 

18. Ins tead of the c e r t i f i c a t e of an examiner, the p e t i t i o n may be accompanied 
by a w r i t t e n statement by the p e t i t i o n e r that the p ro spec t i ve pa t i en t has 
refused or i s unable to submit to examinat ion - - Idaho, Maine , Nor th Dakota , 
O h i o , South C a r o l i n a , West V i r g i n i a . 

19. I f the p r o s p e c t i v e p a t i e n t refused to submit to examinat ion p r i o r to 
f i l i n g of the p e t i t i o n , the cour t orders examinat ion by "not l e ss than 
two" examiners - - Idaho. 

20. N o t i c e to the prospective p a t i e n t may be o m i t t e d : if the court "has reason 
to b e l i e v e tha t n o t i c e would be l i k e l y to be i n j u r i o u s " to him - - Idaho, 
Maine , Nor th Dakota , O h i o , South C a r o l i n a ; i f he i s "present a t the time 
of the h e a r i n g , or the a p p l i c a t i o n i s made by someone l e g a l l y e n t i t l e d 
to h i s cus tody" - - Massachuse t t s ; o r the cour t "may d i r e c t s u b s t i t u t e d 
s e r v i c e to be made upon some person to be designated by i t " -- M i c h i g a n ; 
i f the cour t does not deem i t "proper tha t such person appear before the 
cou r t a t the time f i x e d " - - New Mexico ( c i t a t i o n ) ; i f the judge i s s a t i s f i e d 
tha t n o t i c e "would be i n e f f e c t i v e or d e t r i m e n t a l to such p e r s o n , " and 
n o t i c e must be omi t ted i f the cour t -appo in ted examiners c e r t i f y tha t 
n o t i c e "would in t h e i r o p i n i o n be d e t r i m e n t a l to such person" - - New Y o r k ; 
" i f i t appears t o the s a t i s f a c t i o n o f the cour t that the n o t i c e would be 
i n j u r i o u s o r wi thout advantage to the p a t i e n t " - - W i s c o n s i n . 

I f pe r sona l n o t i c e to the p rospec t ive pa t i en t i s omi t t ed , a guard ian 
ad l i t e m must be appointed to r e c e i v e n o t i c e on h i s beha l f and represent 
him throughout the proceedings - - M i c h i g a n , Ohio . 

I f n o t i c e to the p rospec t ive p a t i e n t i s omit ted and he refuses 
examinat ion by the cour t - appo in ted examiners , he is then n o t i f i e d and 
examinat ion ordered - - Maine , Nor th Dakota. 

21 . A l though c e r t i f i c a t e s are not r equ i r ed to be f i l e d w i t h the p e t i t i o n , 
i f there i s n e i t h e r j u r y t r i a l nor t r i a l b y commission, "the cour t 
s h a l l proceed to a hea r ing upon the p e t i t i o n and the c e r t i f i c a t e s o f . . . 
two p h y s i c i a n s or one p h y s i c i a n and one p s y c h o l o g i s t . . . " - - I l l i n o i s , §8-8 . 



22. The f i r s t char ted procedure of c h . 19 is fo r commitment of " a l l f e e b l e 
minded persons" to e i t h e r of the S ta te H o s p i t a l s and T r a i n i n g Cen te r s . 
However, the s t a t u t e s s t i l l c o n t a i n some p r i o r s p e c i a l p r o v i s i o n s o f 
c h . 17, 18 fo r commitment to the i n d i v i d u a l i n s t i t u t i o n s . In a few 
ins tances where these p r o v i s i o n s supplement those of c h . 19, they are 
t abu la ted in the c h a r t s , but redundant or i n c o n s i s t e n t p r o v i s i o n s are not 
so no ted . 

It may be, however, that the procedure of c h . 19 has i t s e l f been 
superseded by the second char ted procedure of c h . 12 for the commitment 
o f "menta l ly i l l " ( i n c l u d i n g "menta l ly d e f i c i e n t " ) persons t o any " p s y c h i a 
t r i c h o s p i t a l . " 

In a d d i t i o n to the char ted procedures , §1232(b) makes s p e c i a l p r o v i s i o n 
for temporary commitment to the Ca r t e r Memor ia l H o s p i t a l - - I nd i ana . 

23. "As soon as p r a c t i c a b l e a f t e r the f i l i n g of such a l l e g a t i o n s [of the 
p e t i t i o n e r ] and statements [of the p h y s i c i a n ] , the judge of the cou r t 
s h a l l c o n s u l t w i t h the p e t i t i o n e r and the a t t end ing p h y s i c i a n to determine 
the extent of the i l l n e s s and the most r e a l i s t i c treatment p l a n " (§1213) . 
The cour t then dec ides tha t "the best i n t e r e s t s of the pa t i en t w i l l be 
se rved" by e i t h e r temporary or r e g u l a r commitment, and proceeds acco rd ing 
to §1213 or §§1215-1219, r e s p e c t i v e l y - - I nd i ana . 

24. The r e s i d e n t ' s p e t i t i o n "may reques t : (a) That the defendant be sent to 
a h o s p i t a l f o r o b s e r v a t i o n , care and treatment of h i s c o n d i t i o n ; or 
(b) That he be adjudged incompetent; or (c) Bo th" -- Kentucky . 

25. In a d d i t i o n to examiners appointed by the c o u r t , there i s p r o v i s i o n fo r 
an o p t i o n a l , temporary commitment f o r examina t ion , o b s e r v a t i o n and t r e a t 
ment p r i o r to the h e a r i n g : if the examiners so recommend (not to exceed 
t h i r t y - f i v e days) - - Kentucky , §120; i f the p ro spec t i ve p a t i e n t o r h i s 
a t to rney so demands (not to exceed 60 or 90 days) -- M i c h i g a n , §§811, 
997(2) ; i f the cour t determines tha t the best i n t e r e s t o f the p a t i e n t , h i s 
f a m i l y , o r the p u b l i c i s thereby served - - Minneso t a , §751 (2 ) . 

26. I t i s not e n t i r e l y c l e a r that the char ted procedure a p p l i e s to the men ta l ly 
r e t a r d e d . S e c t i o n 53 merely provides that a judge "may commit to an 
i n s t i t u t i o n any pa t i en t w i t h i n h i s j u r i s d i c t i o n . . . " The procedure i s 
char ted here because of the i n c l u s i o n of a "menta l ly d e f e c t i v e " person 
in the d e f i n i t i o n o f " p a t i e n t " [ § 2 ( 7 ) ] , and the i n c l u s i o n o f "p laces fo r 
the care o f mental d e f e c t i v e s " i n the d e f i n i t i o n o f " i n s t i t u t i o n " [ § 2 ( 8 ) ] . 
See a l s o §50(3) - - L o u i s i a n a . 

27. In a d d i t i o n to the char ted procedure, see a r t . 16, §144: "The cour t 
[of equ i ty ] may, on the a p p l i c a t i o n of any t r u s t e e of a person non compos 
m e n t i s , and r e c e i v i n g proof tha t i t i s necessary and proper to conf ine 
such person, d i r e c t such t ru s t ee to send the person under h i s charge to 
any h o s p i t a l in the v i c i n i t y o f B a l t i m o r e , provided he can be there r e c e i v e d , 
t o remain u n t i l the fu r t he r order o f the c o u r t " - - Mary land . 



28. A c c o r d i n g to §71 (1965 S u p p . ) , the char ted procedure is not a p p l i c a b l e 
in "the C i t y of B a l t i m o r e , or Montgomery Coun ty . " However, a s i m i l a r 
procedure i s provided fo r Montgomery County [ a r t . 26, § § 7 6 ( c ) , 7 8 ( a ) ] , 
and may a l s o be a v a i l a b l e fo r the c i t y of Ba l t imore [see a r t . 26, § 109(a)(69) ; 
a r t . 4 2 , §22] - - Mary l and . 

29. In Cahalan v. Dep ' t of Menta l H e a l t h , 304 Mass. 360, 23 N . E . 2 d 918 (1939) , 
the cour t refused to express an o p i n i o n as to the r e l a t i o n between §66 and 
§66A. The former provides f o r commitment to a s t a t e s c h o o l ; the l a t t e r , fo r 
commitment " to the custody or s u p e r v i s i o n " of the Department of Menta l 
H e a l t h . Both are char ted Massachuse t t s . 

30 . No p e t i t i o n e r s are s p e c i f i e d , but §23 provides tha t " i f the department 
[of Menta l Hea l th ] has reason to b e l i e v e t h a t . . . [ a ] f eeb l e minded person 
who is a proper sub jec t f o r treatment or custody in an i n s t i t u t i o n , i s 
conf ined in an i n f i r m a r y o r other p lace a t the p u b l i c charge o r o the rwi se , 
i t s h a l l cause a p p l i c a t i o n to be made to a judge fo r the commitment of 
such person to an i n s t i t u t i o n " - - Massachuse t t s . 

3 1 . " . . . t h e p h y s i c i a n ' s examinat ion o f the a l l e g e d f eeb l e minded person s h a l l 
have occurred w i t h i n ten days of the s i g n i n g and making oath to the c e r t i 
f i c a t e , which s h a l l bear date not more than twenty days p r i o r to the commit
ment of such person" - - Massachuse t t s ; "the cour t s h a l l not e n t e r t a i n any 
s u c h . . . c e r t i f i c a t e executed more than two weeks p r i o r to i t s p r e s e n t a t i o n " 
- - P e n n s y l v a n i a . 

3 2 . The "approva l o f the department [of Menta l Heal th] s h a l l be f i l e d w i t h 
the a p p l i c a t i o n " f o r commitment by a D i s t r i c t Court under §66 or by a 
Probate Court under §66A -- Massachuse t t s . 

33 . In a d d i t i o n to the char ted procedure , there are s i m i l a r procedures for 
j u d i c i a l commitment: to a s ta te i n s t i t u t i o n of an inmate of "the boys ' 
v o c a t i o n a l s c h o o l , the g i r l s ' t r a i n i n g s c h o o l , the M i c h i g a n c h i l d r e n ' s 
i n s t i t u t e , o r any other c h a r i t a b l e i n s t i t u t i o n supported by the s t a t e , " 
upon c e r t i f i c a t i o n by the super in tendent (§821) ; and to a p r i v a t e i n s t i t u 
t i o n of a p a t i e n t r e c e i v e d t h e r e i n , upon a p p l i c a t i o n of an o f f i c e r of the 
i n s t i t u t i o n (§822) . S e c t i o n 849 provides fo r the admiss ion of " f e e b l e 
minded" persons to the Wayne County i n s t i t u t i o n under the same procedures 
as are a p p l i c a b l e to s t a t e i n s t i t u t i o n s , and §872 provides s i m i l a r l y fo r 
o ther county i n s t i t u t i o n s - - M i c h i g a n . 

34 . " . . . n o feeble-minded woman above the age of f o r t y - e i g h t (48) y e a r s , nor 
any feeble-minded man whose c o n d i t i o n is due to s e n i l i t y s h a l l be admit ted 
to the M i c h i g a n home and t r a i n i n g schoo l unless such admiss ion is approved 
by the s t a t e h o s p i t a l commission" - - M i c h i g a n , §845. 

35 . " I f such p h y s i c i a n s do not agree , the cour t may appoin t a t h i r d repu tab le 
p h y s i c i a n . . . " - - M i c h i g a n . 



36 . For c i rcumstances i n which p e t i t i o n s a re o r d i n a r i l y f i l e d by parents o r 
r e l a t i v e s , a county s o c i a l worke r , or o t h e r s , see MANUAL OF DEP'T OF 
PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY c h . III, § I I . A , at 11; 
c h . I I I , § IV.B.4 , a t 15-17 (1959) - - Minneso ta . 

37 . For m e d i c a l , p s y c h o l o g i c a l and p s y c h i a t r i c r epor t s and schoo l or employ
ment records which must accompany the p e t i t i o n , see MANUAL OF DEP'T OF 
PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY c h . III, § I V . A . 3 . b , at 14 
(1959). See a l s o i d . c h . I X , a t 76-82 - - Minneso ta . 

38 . See MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY 
C h . I I I , § I I I . A . 1 , a t 12 (1959): " I n the case of a c h i l d , the cour t 
sends n o t i c e to the f a m i l y or g u a r d i a n . " C f . note 18, Char t I V - B . 

39 . For c i rcumstances in which the Commissioner of P u b l i c Welfare may waive 
the ten days ' n o t i c e , see MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL 
DEFICIENCY & EPILEPSY c h . III, § I I I . B , at 12, 13 (1959). 

40 . The s t a tu t e s do not p rov ide a procedure fo r j u d i c i a l commitment of 
"menta l ly d e f i c i e n t " persons . But see MO. REV. STAT. c h . 202, §595 
(1959): "The d i v i s i o n of mental d i s e a s e s . . . s h a l l r e c e i v e . . . i n a 
s t a t e s c h o o l and h o s p i t a l any men ta l l y d e f i c i e n t person whose admiss ion 
i s a p p l i e d for under any o f the f o l l o w i n g procedures : . . . ( 2 ) I n s t i t u 
t i o n a l i z a t i o n on a p p l i c a t i o n of a cour t o f r e c o r d . . . " See a l s o c h . 202, 
§655; c h . 211, §201(2 ) ; OP. ATT 'Y GEN. 83 (Oct . 14, 1960) -- M i s s o u r i . 

4 1 . "The county department of p u b l i c w e l f a r e s h a l l prepare a s o c i a l summary 
of the person f o r the use of the c o u r t " - - Montana, §2305. 

4 2 . " I n a d d i t i o n [ to the med ica l c e r t i f i c a t e ] , the c o u r t s h a l l have a r epo r t 
as to the mental c a p a c i t y of the person. Such r epor t s h a l l be made to 
the cour t in w r i t i n g by some person who is q u a l i f i e d by t r a i n i n g and 
exper ience to g i v e t e s t s and examinations as to mental c a p a c i t y and s h a l l 
i n d i c a t e tha t an examinat ion or t e s t as to mental c a p a c i t y has been g i v e n 
before a f i n a l cour t order i s en tered" - - Nebraska , §221. 

43 . The p r o s p e c t i v e p a t i e n t presumably r ece ives n o t i c e as a "par ty in i n t e r e s t " 
- - Nebraska, §222; New Y o r k , §124(5) ; P e n n s y l v a n i a , §1203(a) . 

44 . P e t i t i o n e r s a re not s p e c i f i e d by s t a t u t e . But see REGS. OF LACONIA STATE 
SCHOOL §6F-1: " P e t i t i o n is made by the proper person , i . e . , a paren t , 
gua rd i an , a se lec tman, or a s o c i a l worker , to a probate c o u r t " -- New Hampshire. 

45 . C f . REGS. OF LACONIA STATE SCHOOL §6F-2: "The app rop r i a t e r e g i s t e r of 
probate n o t i f i e s the C h i l d Guidance C l i n i c , o r , i n the case o f a n a d u l t , 
the S ta t e H o s p i t a l , o f such p e t i t i o n . In e i t h e r case , the app rop r i a t e 
agent i s requested e i t h e r to examine the i n d i v i d u a l or to rev iew the 
f i n d i n g s of another q u a l i f i e d agency" — New Hampshire. 



46 . "Menta l d e f e c t i v e s who are assured of adequate ca re and s u p e r v i s i o n and 
who are not a p u b l i c menace a re excluded from the i n v o l u n t a r y commitment 
p r o v i s i o n s . . . P r o v i d e d however, such person[s] may upon p e t i t i o n of t h e i r 
parents or guardians be committed to the Los Lunas H o s p i t a l and T r a i n i n g 
Schools i f they are o therwise e l i g i b l e " - - New M e x i c o , § 6 ( B ) . 

47 . In a d d i t i o n to the char ted procedure , see the p r o v i s i o n of § 2 4 ( 3 ) : 
"The commissioner [of Menta l Hygiene] and the h e a l t h o f f i c e r of the c i t y , 
town or v i l l a g e , and the d i r e c t o r of community mental h e a l t h s e r v i c e s of the 
c i t y , coun ty , pa r t - coun ty o r j o i n t c o u n t i e s , where a n y . . . m e n t a l l y d i s a b l e d 
person may be , or in the c i t y of New York the commissioner of h o s p i t a l s or 
i n the c i t y o f Albany the commissioner o f p u b l i c w e l f a r e , may i n q u i r e i n t o 
the manner in which any such person i s cared fo r an ma in t a ined . I f , in the 
judgment of such commissioner , h e a l t h o f f i c e r of d i r e c t o r , as the case may 
be , such m e n t a l l y d i s a b l e d person i s not p rope r ly or s u i t a b l y cared f o r and 
m a i n t a i n e d , he may require those l e g a l l y r e s p o n s i b l e . . . t o p rov ide a s u i t a b l e 
p l ace f o r the care of such men ta l l y d i s a b l e d person or may cause such 
m e n t a l l y d i s a b l e d person to be admitted to a h o s p i t a l or i n s t i t u t i o n . . . " 
-- New Y o r k . 

48 . The char ted procedure f o r the men ta l l y i l l i s s p e c i f i c a l l y made a p p l i c a b l e 
to the men ta l l y re ta rded - - Nor th Dakota , §04-05; Oh io , c h . 5125, §25; 
South Dakota , §0409. 

49 . The commission w i t h j u r i s d i c t i o n over the p e t i t i o n i s composed o f : the 
County Judge, a p h y s i c i a n , and an a t to rney (two members consti tute a quorum) 
- - Nor th Dakota; the County Judge, the S t a t e ' s A t t o r n e y , the County 
D i r e c t o r of P u b l i c W e l f a r e , the County Superintendent of S c h o o l s , and 
a p h y s i c i a n ( three members c o n s t i t u t e a quorum) -- South Dakota; a member 
of the County C o u r t , the p rosecu t ing a t to rney and/or h i s des ignated a s s i s t a n t , 
and the c l e r k of the County Cour t and/or h i s des ignated deputy (two members 
from d i f f e r e n t o f f i c e s c o n s t i t u t e a quorum) - - West V i r g i n i a . 

50 . Upon r e c e i p t of an a f f i d a v i t under §11 or of " i n f o r m a t i o n that the probate 
cour t cons ide r s r e l i a b l e , " the cour t may order an i n v e s t i g a t i o n "by the 
county w e l f a r e department or by a competent s o c i a l worker or o ther inves-
t i g a t o r appointed by the probate c o u r t . Such i n v e s t i g a t i o n s h a l l cover 
the c h a r a c t e r , f a m i l y r e l a t i o n s h i p s , past conduct , whether or not the 
[proposed p a t i e n t ] . . . i s l i k e l y t o i n j u r e h i m s e l f o r others i f a l lowed t o 
remain a t l i b e r t y , and other pe r t i nen t f a c t o r s . . . . I f the s o c i a l worker 
o r i n v e s t i g a t o r has reason to b e l i e v e tha t an i n d i v i d u a l i n v e s t i g a t e d 
i s a [menta l ly r e t a r d e d ] . . . p e r s o n sub jec t t o h o s p i t a l i z a t i o n , such s o c i a l 
worker o r i n v e s t i g a t o r may f i l e an a f f i d a v i t pursuant to [ § 1 1 ] " - - Oh io . 



5 1 . " A l l persons e n t i t l e d t o n o t i c e . . . m a y waive such n o t i c e . . . " - - Oh io , §12; 
" n o t i c e may be waived by w r i t t e n consent of a l l p a r t i e s r e q u i r e d to be 
n o t i f i e d . . . " - - W y o m i n g , §448. 

52 . FAIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 126 
(Admiss ion P o l i c y ) §3.1 (Feb. 15, 1966): " C h i l d r e n under 5 years of 
age should not be admit ted except under unusual c i r cums tances" -- Oregon. 

53 . The p ro spec t i ve pa t i en t must be brought "before such d i s t r i c t or j u v e n i l e 
cou r t f o r examina t ion" ( § 1 0 ) . Commitment i s ordered "on such examinat ion 
and upon the testimony of two (2) p r a c t i c i n g p h y s i c i a n s in good s t a n d i n g , 
tha t such person i s in need o f r e s t r a i n t " (§12) - - Rhode I s l a n d . 

54 . The cour t must " g i v e n o t i c e of a h e a r i n g , i f a hear ing i s reques ted" 
(§§985, 1086). The r e c i p i e n t s of t h i s n o t i c e are not s p e c i f i e d , but they 
are presumably the same p a r t i e s who r e c e i v e n o t i c e of the commencement of 
proceedings under §§983, 1084 -- South C a r o l i n a . 

5 5 . In a d d i t i o n to the char ted procedure , §0606 (1939) , provides tha t "when 
any p e r s o n . . . i s f o u n d . . . w i t h o u t a l e g a l gua rd i an , such person may be 
committed to the custody of the Super intendent of the S ta te School and 
Home f o r the Feeble-minded by the county judge, on the compla in t of the 
s t a t e ' s a t t o r n e y . . . When a person i s committed as in t h i s s e c t i o n p r o v i d e d , 
the Superintendent of the S ta te School and Home f o r the Feeble-minded s h a l l 
have the l e g a l custody of such person w i t h a l l the r i g h t s o f a gua rd ian of 
the p e r s o n . . . " 

An a l t e r n a t e procedure may a l s o be i n d i c a t e d by t i t . 4 3 , §0505(1939), 
which provides fo r a m e n t a l l y re ta rded c h i l d to be repor ted by the D i v i s i o n 
of C h i l d Welfare to "the proper county commiss ion ," which may then " i n s t i t u t e 
the proper proceedings before the county c o u r t . . . t o have such c h i l d committed 
t o the S ta t e S c h o o l . . . " - - South Dakota . 

56 . "Before f i n a l f i n d i n g s are agreed t o , upon request of the person repor ted 
to be [menta l ly re tarded] or any o ther person i n t e r e s t e d in such case or 
upon the [subcommission 's] own mot ion i t may appoin t a r e g u l a r l y p r a c t i c i n g 
p h y s i c i a n o f the county to ac t w i t h the [subcommission] in any case in 
which there may a r i s e any doubt in the minds of the [subcommission] or the 
persons i n t e r e s t e d i n such c a s e . . . " - - South Dakota . 

57 . " . . . t h e time w i t h i n which such n o t i c e is r e q u i r e d to be s e r v e d , may be 
waived by the chairman or a c t i n g chairman of the [subcommission] whenever 
i t s h a l l appear from a c e r t i f i e d statement made by the County p h y s i c i a n or 
any o ther r epu tab le l i c e n s e d p h y s i c i a n , tha t i t would be i n j u r i o u s to the 
h e a l t h or p h y s i c a l c o n d i t i o n of the person to de lay commitment for a p e r i o d 
o f f i v e days , o r t h a t . . . t h e p a t i e n t would be l i k e l y to i n j u r e h i m s e l f o r 
o t h e r s " - - South Dakota . 

58 . The i n t e r e s t e d pa r ty is summoned to appear w i t h the p ro spec t i ve pa t i en t 
a t the time and p lace of the hea r ing - - Tennessee, D . C . 

59 . "An i n d i g e n t pe rson . . .be tween f i v e and twenty-one years of age, or a person 
under f i v e years of age or over twenty-one years of age on ly w i t h the 
w r i t t e n consent of the commissioner [of Menta l H e a l t h ] . . . m a y be r e c e i v e d 
i n t o such [Brandon T r a i n i n g ] s choo l a t the expense of the s t a t e . . . " 
- - Vermont, §2745. 



60. The c e r t i f y i n g p h y s i c i a n " s h a l l i f p r a c t i c a b l e b e the person ' s f a m i l y 
p h y s i c i a n " - - V i r g i n i a . 

6 1 . There i s no p r o v i s i o n f o r o r i g i n a l j u d i c i a l commitment, but see : 
REV. CODE WASH. t i t . 72 , c h . 3 3 , §240, p r o v i d i n g fo r appeal to the s u p e r i o r 
cou r t by a parent or guard ian aggr ieved by an a d m i n i s t r a t i v e r u l i n g per 
t a i n i n g to the "admiss ion , placement o r d i scharge o f h i s ward" ; t i t . 72 , 
c h . 3 3 , §150, p r o v i d i n g f o r p e t i t i o n to the probate department of the 
s u p e r i o r c o u r t by the super in tendent of a s t a t e s c h o o l to prevent the 
removal of a v o l u n t a r y p a t i e n t - - Washington. 

62 . A p p l i c a t i o n may be made "by at l e a s t 3 a d u l t r e s i d e n t s of the s t a t e , one 
of whom must be a person w i t h whom the pa t i en t r e s i d e s or at whose home 
he may be or a paren t , c h i l d , spouse, b r o t h e r , s i s t e r or f r i e n d of the 
p a t i e n t , o r the s h e r i f f o r a p o l i c e o f f i c e r o r p u b l i c we l f a r e o r h e a l t h 
o f f i c e r " - - W i s c o n s i n . 

63 . See c h . 262, § 0 6 ( 2 ) , p r o v i d i n g tha t i f n o t i c e i s g i v e n to a minor under 14, 
i t s h a l l a l s o be g i v e n to h i s paren t , gua rd i an , c u s t o d i a n , o r an appointed 
gua rd ian ad l i t e m ; i f to a person under gua rd i ansh ip , a l s o to h i s gua rd ian ; 
and i f to an incompetent person wi thou t a gua rd i an , a l s o to an appointed 
guard ian ad l i t e m - - W i s c o n s i n . 

















Chart I V - B . JUDICIAL COMMITMENT OF 
THE MENTALLY RETARDED 
-- HEARING PROCEDURES 

FOOTNOTES 

a . "Sta te and S t a t u t e . " For the a p p l i c a b i l i t y of the char ted procedures , and 
the a v a i l a b i l i t y o f o ther procedures , see footnotes c i t e d i n t h i s column, 
Char t I V - A . 

b . " S p e c i a l C r i t e r i a fo r Commitment." Th i s column should be compared w i t h 
the s t a t u t o r y d e f i n i t i o n s c i t e d in Char ts I - A and I - B . Many o f these de
f i n i t i o n s i n c l u d e c r i t e r i a for h o s p i t a l i z a t i o n , and these c r i t e r i a are 
f r e q u e n t l y inco rpora t ed in commitment p r o v i s i o n s which r e q u i r e the cour t 
t o f i n d that the p r o s p e c t i v e p a t i e n t i s "menta l ly r e t a r d e d , " "menta l ly 
d e f i c i e n t , " " f eeb le -minded , " e t c . P r o v i s i o n s o f the l a t t e r type are 
not t abu la ted in t h i s column, and commitment p r o v i s i o n s which merely 
repeat a l l o r par t o f the c r i t e r i a i nc luded i n a s t a t u t o r y d e f i n i t i o n 
are t abu la ted on ly by i n d i c a t i o n of the r e l evan t s e c t i o n s . For commitment 
p r o v i s i o n s which c o n t a i n s p e c i a l c r i t e r i a not i nc luded i n a s t a t u t o r y 
d e f i n i t i o n , the statutory s ec t i ons a re i n d i c a t e d and the c r i t e r i a are noted . 

c . " A d j u d i c a t i o n . " P r o v i s i o n s t abu la ted in t h i s column are b a s i c a l l y o f two 
t y p e s . F i r s t , there are p r o v i s i o n s f o r a cour t t o i s s u e , i n con junc t i on 
w i t h i t s commitment o rde r , a n " a d j u d i c a t i o n , " " c e r t i f i c a t i o n , " " d e c l a r a 
t i o n , " e t c . , tha t the p a t i e n t i s "menta l ly r e t a r d e d , " " m e n t a l l y d e f i c i e n t , " 
" f eeb l e -minded , " e t c . Al though such j u d i c i a l a c t i o n u s u a l l y a f f e c t s the 
p a t i e n t ' s l e g a l competency, i t i s not always p o s s i b l e t o a s c e r t a i n whether 
such a p r o v i s i o n is so in tended . Second, there are s t a t u t o r y provisions 
which s t a t e that an order of commitment a l s o c o n s t i t u t e s an a d j u d i c a t i o n 
of the p a t i e n t ' s incompetency, a l though no a d d i t i o n a l a c t i o n on t he pa r t 
of the commit t ing cour t may be r e q u i r e d . 

d . "Appointment o f G u a r d i a n . " P r o v i s i o n s t abu la ted i n t h i s column are l i m i t e d 
to those under which guard iansh ip may r e s u l t from commitment p roceedings , 
r a t h e r than s p e c i a l guard iansh ip proceedings . The p r o v i s i o n s are of 
two t ypes : f i r s t , those p r o v i d i n g that i f a p a t i e n t i s committed, the 
cou r t must (or may) a l s o appoint a guardian f o r h im; and second, those 
p r o v i d i n g tha t i n s t ead of o r d e r i n g h o s p i t a l i z a t i o n , the c o u r t may appoint 
a gua rd i an , as one of the a l t e r n a t i v e d i s p o s i t i o n s a v a i l a b l e a f t e r a f i n d i n g 
tha t the p a t i e n t i s "menta l ly r e t a r d e d , " "menta l ly d e f i c i e n t , " " f e e b l e 
minded , " e t c . 

1 . There i s no s p e c i f i c p r o v i s i o n f o r h e a r i n g , b u t : the "judge s h a l l examine 
th ree persons , one of whom must be a p r a c t i c i n g p h y s i c i a n , who are 
acquainted w i t h the person sought to be committed, and w i t h the c o n d i t i o n 
of such p e r s o n . . . " - - Alabama, §239; the examining p h y s i c i a n s not on ly 
examine the p r o s p e c t i v e p a t i e n t , but a l s o hear tes t imony of wi tnesses 
under subpoena - - G e o r g i a . 



2 . A j u r y i s composed of : " s i x a d u l t r e s i d e n t s " - - A l a s k a ; " s i x persons , a t 
l e a s t one o f whom s h a l l b e . . . a p h y s i c i a n o r a p s y c h o l o g i s t " - - I l l i n o i s ; 
"6 f r e e h o l d e r s " — M i c h i g a n ; "6 people" whose v e r d i c t must be "agreed to 
and s igned by at l e a s t 5 of the j u r o r s " — W i s c o n s i n ; " s i x men" — Wyoming. 

3. The char ted p r o v i s i o n s may not apply to the m e n t a l l y r e t a r d e d . Compare 
§070( i ) w i t h §340(10) , a s c i t e d Char t I - A - - A l a s k a . 

4. An o p t i o n a l temporary commitment may be f o l l o w e d : by j u d i c i a l ex t ens ion 
f o r an a d d i t i o n a l s i m i l a r p e r i o d , d i s c h a r g e , o r inde te rmina te commitment 
proceedings - - C o l o r a d o , Ind iana , M i c h i g a n ; by j u d i c i a l d i s cha rge o r 
inde te rmina te commitment - - Idaho, South Dakota , West V i r g i n i a . 

5 . I t i s not c l e a r whether the p r o v i s i o n fo rbea r ing o f c h . 394, § 2 2 ( 4 ) , i s 
i nco rpora t ed in the char ted procedure o f c h . 393, §11, which provides f o r 
the county judge to "appoint a commission as is appointed to examine 
persons a l l e g e d t o be i n s a n e . . . " - - F l o r i d a . 

6 . There is no s p e c i f i c p r o v i s i o n f o r h e a r i n g , bu t : the judge orders the 
p ro spec t i ve p a t i e n t brought before him - - F l o r i d a ; the s p e c i a l commission 
examines the p ro spec t i ve p a t i e n t - - G e o r g i a ; the judge must "v iew" the 
p r o s p e c t i v e p a t i e n t - - Oregon. 

7. I t seems apparent from the procedures for r e s t o r a t i o n and d i scha rge that 
the order f o r commitment a l s o c o n s t i t u t e s an a d j u d i c a t i o n of incompetency 
- - F l o r i d a , I n d i a n a , Minneso ta , South C a r o l i n a . 

8 . The cour t takes j u r i s d i c t i o n on the bas i s of the p e t i t i o n e r ' s a l l e g a t i o n s 
not o n l y tha t the p r o s p e c t i v e p a t i e n t i s i n need o f , but a l s o tha t h i s 
parent o r gua rd ian has f a i l e d to secure , "ca re , t r a i n i n g , t rea tment , hos 
p i t a l i z a t i o n , o r r e h a b i l i t a t i o n " - - G e o r g i a . 

9 . I f i t i s determined tha t the p a t i e n t should be commit ted, there must be 
an i n i t i a l temporary commitment, which i s followed e i t h e r by d i scha rge 
or by f i n a l inde te rmina te commitment upon c e r t i f i c a t i o n from the i n s t i t u 
t i o n t o which the p a t i e n t was t e m p o r a r i l y committed - - H a w a i i , M i s s i s s i p p i , 
New Mexico (unless p a t i e n t was examined and c e r t i f i e d by h o s p i t a l e v a l u a t i o n 
boa rd ) , New Y o r k , Ohio . 

10. " In any case in which the cour t r e f e r s an a p p l i c a t i o n to the commissioner , 
the commissioner s h a l l promptly cause the proposed p a t i e n t to be examined 
and on the b a s i s the reof s h a l l e i t h e r recommend d i s m i s s a l of the a p p l i c a t i o n 
or ho ld a hea r ing as p rov ided in t h i s s e c t i o n and make recommendations 
to the cour t r ega rd ing the commitment of the proposed p a t i e n t . . . " - - Idaho. 



11. The p r o s p e c t i v e p a t i e n t must be presen t , or has a r i g h t to be presen t , 
u n l e s s : the cour t determines tha t h i s presence would not be in h i s best 
i n t e r e s t - - Iowa, V i r g i n i a ; two examining phys i c i ans s t a t e tha t the 
p a t i e n t ' s " c o n d i t i o n i s such tha t i t w i l l be unsafe or unwise to b r i n g 
him i n t o c o u r t , " o r two h o s p i t a l s t a f f p h y s i c i a n s c e r t i f y tha t the p a t i e n t 
i s "men ta l ly d e f e c t i v e " - - Kentucky; the super intendent o f an i n s t i t u t i o n 
to which the p a t i e n t was t e m p o r a r i l y committed or two p h y s i c i a n s c e r t i f y 
tha t the p a t i e n t ' s " c o n d i t i o n i s such as to r e n d e r . . . h i s appear ing a t 
such hea r ing improper and unsafe" - - M i c h i g a n ; i f the cour t does not 
deem it "proper tha t such person appear before the c o u r t " -- New M e x i c o ; 
" h i s presence would be i n j u r i o u s to h i m , as determined by the head of the 
h o s p i t a l o r the cou r t - appo in t ed p h y s i c i a n and concurred in by the c o u r t " 
- - Ohio ; "both examine r s . . . [ have ] c e r t i f i e d that to be present a t the 
h e a r i n g would be i n j u r i o u s to the proposed p a t i e n t " - - Wyoming. 

12. " . . . and the a t to rney fo r the Commonwealth a l s o s h a l l prevent the f i n d i n g 
o f any person to b e . . . m e n t a l l y d e f e c t i v e who, i n h i s o p i n i o n , i s not 
such" - - Ken tucky , §050. 

13. " I f the p e t i t i o n has requested tha t the defendant be adjudged incompetent , 
the cou r t s h a l l impanel a j u r y " - - Kentucky , § 1 4 0 ( 1 ) ( a ) . See note 24, 
C h a r t I V - A . 

14. But see §56: "Any person committed wi thou t a hear ing in accordance w i t h 
R . S . . . . 2 8 : 5 3 . . . s h a l l be e n t i t l e d to a h e a r i n g upon demand." I t has been 
h e l d tha t commitment w i thou t hea r ing is not a d e n i a l of due p roces s , 
because commitment is a mat ter of p o l i c e regulation fo r p r o t e c t i o n of both 
the p a t i e n t and the g e n e r a l p u b l i c , and because of the a v a i l a b i l i t y of 
a subsequent h e a r i n g under §56 [ In re Bryant., 214 L a . 573, 38 So . 2d 245 
(1949)] - - L o u i s i a n a . 

15. "A minor committed by the j u v e n i l e cour t may be r e t a i n e d in the inst i tut ion 
beyond the age of twenty-one years i f the super intendent deems fu r the r 
d e t e n t i o n necessary" - - L o u i s i a n a , §60. 

16. The p r o b a t i o n o f f i c e r i n v e s t i g a t e s the case and may a s s i s t the cour t - -
M a r y l a n d , §57; Nevada, § 1 3 0 ( 2 ) ( b ) . " I f requested by the judge, the d i s t r i c t 
a t t o r n e y s h a l l a s s i s t i n conduct ing proceedings" - - W i s c o n s i n , § 0 2 ( 3 ) . 

17. S e c t i o n 66 s t a t e s that the "order of commitment" s h a l l be "made in a c 
cordance w i t h s e c t i o n f i f t y - o n e , " which r e l a t e s to commitment o f the 
m e n t a l l y i l l . I t i s not c l e a r whether t h i s p r o v i s i o n i s intended t o 
i n c o r p o r a t e the procedures of §51 whereby the p rospec t ive p a t i e n t may 
request a p r i v a t e hea r ing at a convenient p l a c e , at which he may be 
present and be represented by counse l — Massachuset ts . 



18. See MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY 
c h . III , § I V . A . l , at 13 (1959): "The person fo r whom the hea r ing is 
h e l d must be present in cou r t to be seen and quest ioned by the examiners" 
- - Minneso ta . 

19. When parents p e t i t i o n for the commitment of t h e i r c h i l d , i t has been h e l d 
tha t the cou r t must appoint a guard ian ad l i t e m who is competent to 
r e c e i v e s e r v i c e o f n o t i c e and d i s i n t e r e s t e d to p r o t e c t the i n t e r e s t s o f 
the minor [ In re W r e t l i n d , 225 M i n n . 554, 32 N.W.2d 161 (1948) ] . "Because 
of t h i s d e c i s i o n , some cour t s now appoint a guard ian ad l i t e m f o r the 
p a t i e n t in every c a s e . . . [ s i n c e ] some cour t s now h o l d tha t t h i s d e c i s i o n 
a p p l i e s in a l l c a se s" [MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY 
& EPILEPSY c h . III, § IV.A.2 , at 13 (1959) ] . See a l s o OPS. A T T ' Y GEN. 679-G 
(Oct . 7 & Dec. 22, 1948), s t a t i n g that appointment of a gua rd ian ad l i t e m 
is a d v i s a b l e in the case of an a d u l t , and tha t the same person may be 
appointed as guard ian ad l i t e m and counse l f o r a p ro spec t i ve p a t i e n t --
Minneso ta . 

20. "In a l l c a ses , the s a i d i n q u i r y and examinat ion s h a l l be h e l d and con
ducted in the presence of the c l e r k and in the courtroom of the county 
or the o f f i c e of s a i d c l e r k , unless the person a l l e g e d to be s u f f e r i n g 
from such mental o r nervous c o n d i t i o n i s p h y s i c a l l y unable to appear in 
the courtroom o r a t the c l e r k ' s o f f i c e " - - M i s s i s s i p p i . 

21 . S e c t i o n 090(4) : " N o t i c e in w r i t i n g o f the mas te r ' s f i n d i n g s and recom
mendat ions, together w i t h the n o t i c e o f r i g h t o f appeal a s provided h e r e i n , 
s h a l l be g i v e n by the master , or someone des ignated by him to the pa ren t , 
guard ian or c u s t o d i a n , i f any of the c h i l d , o r to any other person con
ce rned . A hea r ing by the cour t s h a l l be a l lowed upon the f i l i n g w i t h the 
cour t by such person of a request f o r such h e a r i n g , p rovided that the 
request i s f i l e d w i t h i n 5 days a f t e r the g i v i n g o f the n o t i c e . In case 
no hea r ing by the cou r t is r eques ted , the f i n d i n g s and recommendations of 
the master , when confirmed or modi f i ed by an order of c o u r t , become a 
decree of the c o u r t " - - Nevada. 

22. S e c t i o n 313 r equ i r e s tha t "whenever a men ta l l y re ta rded i n d i v i d u a l i s 
h o s p i t a l i z e d , the cou r t s h a l l enter an order of incompetency and appoint 
a g u a r d i a n , i f there be none." Under §505, i n s t ead of h o s p i t a l i z a t i o n , 
" i f i t i s found that the i n t e r e s t s and w e l f a r e o f the person and o f o thers 
in the community would b e t t e r be s e r v e d . . . o r i f there are no s u i t a b l e 
accommodations a v a i l a b l e fo r h i m , the c o u r t may appoin t a s u i t a b l e person 
as gua rd ian" - - Tennessee. 

23. S e c t i o n 21 provides tha t "the warrant of commitment, proceedings thereon , 
and r e t u r n t he reo f , s h a l l be , as near as may be , as p rov ided fo r i n s a n i t y 
mat ters i n chapter 7 o f t h i s t i t l e . " I t i s not c l e a r whether t h i s p r o v i s i o n 
i s intended to i nco rpo ra t e the p r o v i s i o n s o f t i t . 64 , c h . 7 , §36(H), f o r 
o p t i o n a l temporary o r inde te rmina te commitment - - U tah . 



24. "The judge or j u s t i c e s h a l l summon two l i c e n s e d and r epu tab le p h y s i c i a n s , 
one of whom s h a l l , when p r a c t i c a b l e , be the p h y s i c i a n of the person who 
i s a l l e g e d t o b e . . . m e n t a l l y d e f i c i e n t . . . I n case the person i s a l l e g e d 
to be m e n t a l l y d e f i c i e n t , the judge or j u s t i c e may in h i s d i s c r e t i o n 
summon, in l i e u o f one o f the p h y s i c i a n s , a c l i n i c a l p s y c h o l o g i s t . . . . 
The judge or j u s t i c e and the two p h y s i c i a n s , or the judge or j u s t i c e and 
the p h y s i c i a n and p s y c h o l o g i s t , as the case may b e , s h a l l c o n s t i t u t e a 
c o m m i s s i o n . . . " ( § 6 2 ) . " . . . t h e p h y s i c i a n s , o r p h y s i c i a n and c l i n i c a l 
p s y c h o l o g i s t , s h a l l make a persona l examinat ion of such p e r s o n . . . . " 
( § 6 3 ) . " I f the two p h y s i c i a n s , o r p h y s i c i a n and c l i n i c a l p s y c h o l o g i s t . . . 
do not agree , another p h y s i c i a n s h a l l be summoned. I f the person be ing 
examined request i t , there s h a l l be summoned a p h y s i c i a n of h i s c h o i c e . 
Any p h y s i c i a n so summoned s h a l l make a personal examinat ion of such person 
and t h e r e a f t e r s h a l l s i t w i t h and be a member of the c o m m i s s i o n . . . " (§64) - -
V i r g i n i a . 

25 . "A person committed under [ § 9 9 ] . . . s h a l l not be de ta ined in the h o s p i t a l , 
co lony , or p r i v a t e i n s t i t u t i o n more than n i n e t y days , unless he makes 
a p p l i c a t i o n f o r fu r the r care and treatment as a v o l u n t a r y p a t i e n t . . . o r 
is committed.. ."(§D0). "Any person in a State h o s p i t a l or p r i v a t e 
i n s t i t u t i o n . . . m a y , d u r i n g the pe r iod o f obse rva t i on a s s p e c i f i e d in [§100] 
. . . o r a t the e x p i r a t i o n o f such p e r i o d , be g e n e r a l l y committed a s . . . m e n t a l l y 
d e f i c i e n t by the judge or j u s t i c e . . . u p o n the du ly sworn c e r t i f i c a t e of 
the super in tendent of the h o s p i t a l o r of the c h i e f med ica l o f f i c e r of a 
p r i v a t e i n s t i t u t i o n and one or more phys ic i ans of the s t a f f . . . p r o v i d e d , 
however, i t s h a l l not be necessary f o r any person g e n e r a l l y committed 
under t h i s s e c t i o n to be brought before the judge or j u s t i c e fo r the 
purpose o f such commitment. . . ."(§102) - - V i r g i n i a . 

26. DIV 'N OF MENTAL HYGIENE, DEP'T OF PUBLIC WELFARE: MANUAL OF MENTAL 
RETARDATION c h . 12, §12 .02(B) , at 1 (1963): " I t is now g e n e r a l l y accepted 
tha t the v o l u n t a r y admiss ion procedure should be used except fo r persons 
Who may be p o t e n t i a l l y harmful to themselves or others and f o r those whose 
h e a l t h and w e l f a r e would be j eopa rd ized by remaining in t h e i r own homes 
or in the community and the a u t h o r i t y of the cour t i s r e q u i r e d to accompl i sh 
admiss ion" - - W i s c o n s i n . 

































Chart I V - D . JUDICIAL COMMITMENT OF 
THE MENTALLY RETARDED 

-- DISCHARGE PROCEDURES 

FOOTNOTES 

1 . There i s no p r o v i s i o n fo r o r i g i n a l j u d i c i a l commitment, but there are 
p r o v i s i o n s f o r d i scha rge a p p l i c a b l e t o pa t i en t s whose o r i g i n a l non- jud ic ia l 
h o s p i t a l i z a t i o n has subsequent ly been extended by j u d i c i a l commitment - -
A . A . M . D . Dra f t A c t , a r t . 8 , §§h, i (1964). 

2. At l e a s t one of the examiners appointed by the cour t must not be a s soc i a t ed 
w i t h the i n s t i t u t i o n where the p a t i e n t i s conf ined - - Co lo rado . 

3 . Upon r e c e i p t of a c e r t i f i c a t e of d i scha rge or recovery from the i n s t i t u 
t i o n , the committ ing cour t must conduct s p e c i a l r e s t o r a t i o n proceedings 
- - I nd i ana , §1308; Kentucky ( i f p a t i e n t had been dec la red incompetent ) , 
§ 2 8 0 ( 2 ) ( b ) ; M i c h i g a n , §829(1) ; Oregon, §120. 

4 . " I f the commitment be to a p r i v a t e i n s t i t u t i o n , the p e t i t i o n s h a l l be 
f i l e d w i t h the cour t o r d e r i n g such commitment. If the commitment be to a 
[ s ta te ] h o s p i t a l - s c h o o l , the p e t i t i o n s h a l l b e f i l e d i n the proper cour t 
o f the county where the i n s t i t u t i o n i s s i t u a t e d " - - Iowa. 

5 . I f the i n s t i t u t i o n super intendent o r s t a f f i s u n w i l l i n g to d i scharge a 
p a t i e n t upon request and so c e r t i f i e s in w r i t i n g , g i v i n g reasons t h e r e f o r , 
the cour t may, upon such c e r t i f i c a t e and an oppor tun i ty fo r a hea r ing 
thereon being accorded the super intendent or s t a f f , order the d i scha rge 
of such patient -- Kentucky, §360; M i c h i g a n , §825; New Y o r k , §133(1 ) . 

6. The char ted procedure seems a p p l i c a b l e to pa t i en t s committed by a j u v e n i l e 
cour t pursuant to the procedure o f a r t . 26 t abu l a t ed in Charts I V - A , B , C ; i t 
i s a l s o a p p l i c a b l e t o p a t i e n t s h o s p i t a l i z e d pursuant t o procedures t abu la ted 
i n Char ts I I , I I I - - Mary l and . 

7. See a l s o RULES & REGS. OF DEP'T OF MENTAL HEALTH § 3 .12 (B) (1964) : 
"Whenever any p a t i e n t s h a l l be f i n a l l y d i s c h a r g e d , the med ica l super in tendent 
s h a l l r epo r t such change in s t a tu s to the probate cour t of commitment and 
i n d i c a t e i n such r epo r t w h i c h . . . f a c t o r s have brought about such d i s c h a r g e . . . " 
- - M i c h i g a n . 

8 . At the h e a r i n g : "witnesses s h a l l be examined, i n c l u d i n g two l i c e n s e d p h y s i 
c ians who s h a l l be r e g i s t e r e d by the [Mental Heal th] Commission as des ignated 
examiners" -- South C a r o l i n a ; " there s h a l l be test imony from at l e a s t two 
l i c e n s e d phys i c i ans who have examined the i n d i v i d u a l " -- Tennessee. 



9. " . . . s u c h judge s h a l l appoint a commission of not more than three persons , 
in h i s d i s c r e t i o n , to i n q u i r e i n t o the m e r i t s of the case , one of whom 
s h a l l be a p h y s i c i a n , and if two or more are appo in ted , another s h a l l be 
an a t t o r n e y . Without f i r s t summoning the par ty to meet them they s h a l l 
proceed to the H o s p i t a l [and School] and have a pe r sona l i n t e r v i e w w i t h 
such person , so managed as to prevent him or he r , i f p o s s i b l e , from sus 
pec t i ng i t s ob j ec t ; and they s h a l l make any i n q u i r i e s and examinat ion they 
may deem necessary and proper of the o f f i c e r s and records of the H o s p i t a l 
[and S c h o o l ] , touching the mer i t s o f the case . I f they s h a l l deem i t 
prudent and a d v i s a b l e they may d i s c l o s e to the pa r ty the ob jec t of t h e i r 
v i s i t , and in the presence of such pa r ty make fu r t he r i n v e s t i g a t i o n of the 
ma t t e r . They s h a l l f o r t h w i t h r e p o r t to the county judge making the appointment 
the r e s u l t of t h e i r examinat ions and i n q u i r i e s . Such r epo r t s h a l l be 
accompanied by a statement of the case and s igned by the S u p e r i n t e n d e n t . . . . " 
- - South Dakota . 

10. The p a t i e n t is presumably ab le to apply as a "person cons idered by such 
judge l e g a l l y i n t e r e s t e d " (§2757) - - Vermont. 

11. "When a proceeding f o r r e t r i a l or r e - exami ra ion is not pending in a cou r t 
of r eco rd and a j u r y t r i a l i s not d e s i r e d by the persons au tho r i zed to 
commence such p roceed ing , the department [of P u b l i c Welfare] may, on 
a p p l i c a t i o n , determine the menta l c o n d i t i o n of any p a t i e n t committed to 
any i n s t i t u t i o n under t h i s chap te r , and i t s de t e rmina t ion s h a l l be recorded 
in the county cour t of the county in which the petient r e s i d e s or from 
which he was committed, and such de te rmina t ion s h a l l have the same e f f e c t 
as though made by the county c o u r t . . . . " -- W i s c o n s i n . 



I V . PROTECTIONS AND RIGHTS OF 
INSTITUTIONALIZED PATIENTS 

As po in ted out by the Task Force on Law of the P r e s i d e n t ' s Panel on 

Menta l R e t a r d a t i o n , "the need of a men ta l ly re ta rded person to have h i s per 

s o n a l r i g h t s p ro tec ted does not end w i t h h i s t r an s f e r to the custody of the 

super in tendent o f an i n s t i t u t i o n . . . " 1 Of ten , however, s t a t u t o r y r e c o g n i t i o n 

of the r i g h t s of the r e t a rded does not extend beyond t h i s p o i n t . Every s t a t e ' s 

s t a t u t e s c o n t a i n one or more p r o v i s i o n s which a u t h o r i z e and r e g u l a t e the 

i n s t i t u t i o n a l i z a t i o n of r e ta rded persons , but s t a t u t e s which implement any 

g i v e n r i g h t o r p rov ide any g i v e n p r o t e c t i o n fo r i n s t i t u t i o n a l i z e d r e t a rda t e s 

are i n the m i n o r i t y . Among the f a c t o r s r e s p o n s i b l e for t h i s s i t u a t i o n i s 

c e r t a i n l y the r e l a t i v e d i f f i c u l t y o f d r a f t i n g l e g i s l a t i o n govern ing p a t i e n t s ' 

r i g h t s . A l though i t i s n o longer b e l i e v e d tha t a l l r e ta rded persons are 

i ncapab l e o f e x e r c i s i n g t h e i r l e g a l r i g h t s , n e i t h e r i s i t c la imed tha t a l l 

r e t a rded p a t i e n t s shou ld r e t a i n the f u l l complement o f these r i g h t s . 

I d e a l l y , t h e r e f o r e , p a t i e n t s ' r i g h t s should be determined by i n d i v i d u a l and 

expe r t judgments. Implementat ion o f t h i s p r i n c i p l e r equ i r e s d e s i g n a t i o n o f 

the app rop r i a t e a u t h o r i t i e s to make such judgments. I t seems p r e f e r ab l e f o r 

ques t ions r ega rd ing a p a t i e n t ' s competency to perform j u r a l a c t s , such as 

execu t ing a c o n t r a c t or a w i l l , to be dec ided by a cour t or o ther l e g a l 

a u t h o r i t y . At the o ther extreme, the e x e r c i s e of more persona l r i g h t s , such 

as corresponding or r e c e i v i n g v i s i t o r s , must n e c e s s a r i l y be subjec t to con

s i d e r a b l e d i s c r e t i o n on the par t o f i n s t i t u t i o n a l a u t h o r i t i e s . For such pe r sona l 

r i g h t s , as w e l l as s p e c i a l r i g h t s of a re ta rded person qua p a t i e n t to r e c e i v e 

treatment and t r a i n i n g , e x i s t i n g s t a t u t o r y p r o v i s i o n s u s u a l l y se t f o r t h on ly 

min imal s tandards w i t h i n which a d m i n i s t r a t i v e d i s c r e t i o n may be e x e r c i s e d . 



T h i s a l l o c a t i o n of r e s p o n s i b i l i t y may produce problems when, e s p e c i a l l y 

i n overcrowded and unders ta f fed i n s t i t u t i o n s , decisions r ega rd ing p a t i e n t s ' 

e x e r c i s e of t h e i r r i g h t s are fu r t he r delegated to subo rd ina t e s . To meet such 

problems many i n s t i t u t i o n s fo r the r e t a r d e d , as w e l l as many s t a t e agencies 

r e s p o n s i b l e f o r s u p e r v i s i n g the i n s t i t u t i o n s , have promulgated a d m i n i s t r a t i v e 

r e g u l a t i o n s f o r more e x p l i c i t guidance o f i n s t i t u t i o n a l p r a c t i c e s . As a r e s u l t , 

l e g a l p r o t e c t i o n s o f i n s t i t u t i o n a l i z e d r e t a rda te s f r e q u e n t l y have more s i g n i f i 

can t r e g u l a t o r y components than l e g a l procedures f o r i n s t i t u t i o n a l admis s ion . 

I t should a l s o be noted tha t s t a t e l e g i s l a t i o n which does cover p a t i e n t s ' 

r i g h t s i s predominate ly designed f o r the men ta l l y i l l . S t a t u t o r y p r o v i s i o n s 

f o r m e n t a l l y r e t a rded p a t i e n t s are almost always a l s o a p p l i c a b l e to m e n t a l l y 

i l l p a t i e n t s ; i ndeed , the t y p i c a l p r o v i s i o n s i n most ca t egor i e s a re those 

pa t te rned a f t e r the "Draf t A c t Governing H o s p i t a l i z a t i o n o f the M e n t a l l y I l l ." 2 

The i n c l u s i o n o r e x c l u s i o n o f m e n t a l l y r e t a rded pa t i en t s i n these p r o v i s i o n s 

o f t en seems to be the i n c i d e n t a l r e s u l t of a s t a t e ' s o r g a n i z a t i o n of i t s 

mental i n s t i t u t i o n s and i t s s t a t u t e s , r a the r than the d e l i b e r a t e r e s u l t o f 

l e g i s l a t i v e d e c i s i o n . I f i n s t i t u t i o n s f o r both the m e n t a l l y i l l and the 

m e n t a l l y r e t a rded are admin i s t e red by a s i n g l e s t a t e agency, and i f the s t a t e 

s t a t u t e s are arranged acco rd ing to such agenc i e s , i t i s most probable tha t 

any s t a t u t o r y pro tec t ion ' s are a p p l i c a b l e to both c l a s s e s o f p a t i e n t s ; 



o the rwi se , p r o v i s i o n s f o r p a t i e n t ' s r i g h t s are f r equen t ly conf ined to the 

m e n t a l l y i l l . 3 Because few p r o v i s i o n s are un ique ly a p p l i c a b l e to the men ta l l y 

r e t a r d e d , and because p r o v i s i o n s a p p l i c a b l e t o the men ta l l y i l l are adequately 

t r ea ted e lsewhere , 4 i n d i v i d u a l r i g h t s o f pa t i en t s are on ly b r i e f l y d i s cus sed 

i n the f o l l o w i n g s e c t i o n s . 

A . C o n f i d e n t i a l i t y 

Any need f o r s p e c i a l i n s u l a t i o n o f i n f o r m a t i o n regard ing re ta rded 

pa t i en t s has s u r e l y d imin i shed as popular understanding of mental r e t a r d a t i o n 

has i nc r ea sed . On the other hand, there appears to be no reason why i n s t i t u 

t i o n a l records of r e t a rded p a t i e n t s should not be accorded the same p r o t e c t i o n s 

of c o n f i d e n t i a l i t y as app ly to the records of non-mental i n s t i t u t i o n s or 

h o s p i t a l s . The s t a t u t e s of 22 s t a t e s g e n e r a l l y p rov ide t h i s degree of p ro -

t e c t i o n fo r the records o f s t a t e i n s t i t u t i o n s and agencies f o r the r e t a rded . 5 

S t a t u t o r y p r o v i s i o n s d i f f e r among the j u r i s d i c t i o n s p r i m a r i l y i n t h e i r 

e x p r e s s i o n o f v a r i o u s except ions to the requirement o f c o n f i d e n t i a l i t y , 

but many of these except ions may be i m p l i e d even in s t a t u t e s which omit them. 

B . Communication 

R igh t s o f communication o f i n s t i t u t i o n a l i z e d p a t i e n t s are c h i e f l y those 

of correspondence and v i s i t a t i o n . Both p r i v i l e g e s a re recognized by s t a t u t e 

i n ten s t a t e s ; the s t a t u t e s o f e i g h t s t a t e s mention on ly correspondence, 



and the Vermont s t a t u t e s a f f e c t o n l y v i s i t a t i o n . In a d d i t i o n to p r o v i d i n g 

b a s i c freedoms and s p e c i f y i n g p e r m i s s i b l e r e s t r i c t i o n s , perhaps the most 

important fea tures o f these s t a tu t e s are t h e i r guarantees o f p a t i e n t s ' 

access to s t a t e agencies and o f f i c i a l s , c o u r t s , 7 and a t t o rneys . 8 Such p r o v i s i o n s 

are e s s e n t i a l to safeguard aga ins t improper i n s t i t u t i o n a l i z a t i o n and to 

e f f ec tua t e any other r i g h t s o f p a t i e n t s . A l s o o f s p e c i a l s i g n i f i c a n c e are 

the few p r o v i s i o n s f o r a p a t i e n t to be examined by an independent p h y s i c i a n . 9 

C . T r a i n i n g 

P a r t i c u l a r types o f educa t ion o r t r a i n i n g f o r i n s t i t u t i o n a l i z e d re t a rda tes 

are des ignated in the s t a t u t e s of 26 j u r i s d i c t i o n s . 1 0 Most f r equen t ly mentioned 

are " i n d u s t r i a l , " "manua l , " "mechan i ca l , " o r " v o c a t i o n a l " t r a i n i n g , and 

o c c a s i o n a l l y " a g r i c u l t u r a l " t r a i n i n g i s i n c l u d e d . S e v e r a l s t a tu t e s provide 

f o r "academic ," " i n t e l l e c t u a l , " or " s c h o l a s t i c " educa t i on , and a few r e f e r 

t o " p h y s i c a l , " " m o r a l , " o r " s o c i a l " t r a i n i n g . 

In a d d i t i o n to these s p e c i f i c a t i o n s , many s t a tu t e s i n d i c a t e a genera l 

purpose o f " t r a i n i n g " i n p r o v i s i o n s which a u t h o r i z e i n s t i t u t i o n a l admis s ion , 

o r which e s t a b l i s h s t a t e i n s t i t u t i o n s or agencies f o r the r e t a r d e d . Few 

s t a t u t e s , however, express a d e f i n i t e r i g h t of r e t a rded p a t i e n t s to be t r a i n e d 



t o t h e i r maximum c a p a c i t y s o that they may, i f a t a l l p o s s i b l e , r e t u r n t o 

the community. 

Seventeen s t a t e s p rov ide f o r the employment of pa t i en t s w h i l e they are 

e i t h e r i n r e s idence a t a n i n s t i t u t i o n , p a r t i c i p a t i n g i n a " c o l o n y " o r " she l t e r ed 

workshop" program, or c o n d i t i o n a l l y r e l e a s e d . 1 1 Most of these p r o v i s i o n s 

are merely a u t h o r i z a t i o n s of the i n d i c a t e d a c t i v i t i e s , but a few take other 

forms. In L o u i s i a n a and P e n n s y l v a n i a , a p a t i e n t has a " r i g h t to be employed 

a t a u s e f u l o c c u p a t i o n , " depending on h i s c o n d i t i o n and a v a i l a b l e i n s t i t u t 

i o n a l f a c i l i t i e s . In Oregon a p a t i e n t may be r e q u i r e d to perform "reasonable 

work" f o r the s t a t e . S t a tu t e s o f e leven s t a t e s d e a l w i t h compensation f o r the 

p a t i e n t ' s employment, and sometimes a l s o the a l l o c a t i o n of such compensation 

between the p a t i e n t or h i s dependents and the i n s t i t u t i o n or the s t a t e . 1 2 

D. Treatment 

The use o f mechanica l r e s t r a i n t s i s r e g u l a t e d by s t a t u t e in t en s ta tes , 

and by a d m i n i s t r a t i v e r e g u l a t i o n in a t l e a s t as many. 1 3 S t a t u t o r y p r o v i s i o n s 

s p e c i f y that r e s t r a i n t may be used on ly when necessary f o r the "medica l needs" 

or "we l fa re" of the p a t i e n t , o r f o r the conduct of the i n s t i t u t i o n . Most p ro 

v i s i o n s r e q u i r e tha t the r e s t r a i n t order be signed by a p h y s i c i a n and be made 

a par t o f the p a t i e n t ' s c l i n i c a l r e c o r d o r the i n s t i t u t i o n ' s r e s t r a i n t r e c o r d . 

Many of the a d m i n i s t r a t i v e r e g u l a t i o n s on t h i s sub jec t cover not on ly mechanica l 

r e s t r a i n t s , but a l s o s e c l u s i o n o r s eg rega t ion and o c c a s i o n a l l y "chemica l r e s t r a i n t . " 



As a d d i t i o n a l safeguards aga ins t maltreatment of p a t i e n t s , 18 s t a t u t e s 

p rov ide a genera l s tandard of "humane," "adequate," or " a p p r o p r i a t e " i n s t i t u -

t i o n a l ca re ; 1 4 four teen s p e c i a l l y p rov ide f o r the i n v e s t i g a t i o n o f p a t i e n t s ' 

compla in t s by the s t a t e agency w i t h s u p e r v i s i o n over menta l i n s t i t u t i o n s , 

or some other a u t h o r i t y ; 1 5 and 19 e s t a b l i s h c r i m i n a l p e n a l t i e s f o r abuse or 

neg lec t o f p a t i e n t s . 1 6 

Twelve s t a t u t e s d e a l s p e c i a l l y wi th major med ica l t rea tment , u s u a l l y 

s u r g e r y , g iven t o i n s t i t u t i o n a l p a t i e n t s . 1 7 Fo r non-emergency s i t u a t i o n s , 

i t i s g e n e r a l l y provided t ha t the p a t i e n t ' s consent i s necessary unless h e 

i s cons idered incompetent by v i r t u e o f m i n o r i t y , a d j u d i c a t i o n , commitment, 

o r the o p i n i o n o f i n s t i t u t i o n a l a u t h o r i t i e s . I n the l a t t e r cases , the 

consent o f h i s g u a r d i a n , parent o r o ther r e l a t i v e s i s r e q u i r e d , but i f they 

a re u n a v a i l a b l e the consent o f an o f f i c i a l o f the i n s t i t u t i o n o r the s t a t e 

agency may be s u b s t i t u t e d in most s t a t e s . For emergency s i t u a t i o n s more 

l i b e r a l p r o v i s i o n s are made f o r such s u b s t i t u t e d consent . 

E . P e r i o d i c Review 

P e r i o d i c examinat ions p rov ide o p p o r t u n i t i e s f o r a s s e s s i n g changes i n 

the c o n d i t i o n o f p a t i e n t s , and thus fo r a s s u r i n g that they w i l l not be i n 

s t i t u t i o n a l i z e d longer than necessa ry , and that they w i l l be p r o p e r l y p laced 

and t r e a t e d w h i l e i n s t i t u t i o n a l i z e d . S ta tu tes o f e l even s t a t e s r e q u i r e 



i n s t i t u t i o n s f o r the r e t a rded to conduct p e r i o d i c r e v i e w s . Most o f these 

p r o v i s i o n s leave the frequency of examinations to the a d m i n i s t r a t i v e d i s 

c r e t i o n o f the i n s t i t u t i o n , o r merely r e q u i r e examinations "as f r e q u e n t l y 

as p r a c t i c a b l e . " Some, however, s p e c i f y that p a t i e n t s must be examined at 

l e a s t every twelve or s i x months. The Oregon s t a t u t e au tho r i ze s examinat ion 

of a p a t i e n t upon the request of h i s r e l a t i v e or gua rd i an . 1 9 The s t a t u t e s 

g e n e r a l l y do not p r e s c r i b e the nature or scope of p e r i o d i c examina t ions . 

At the present t i m e , no j u r i s d i c t i o n has adopted p r o v i s i o n s f o r 

automat ic and p e r i o d i c j u d i c i a l r ev iew as recommended by the Task Force on 

Law of the P r e s i d e n t ' s Pane l on Men ta l R e t a r d a t i o n ; 2 0 

. . . [ P ] e r i o d i c c o u r t r ev iew should b e mandatory i n the case o f a l l 
n o n - v o l u n t a r i l y i n s t i t u t i o n a l i z e d a d u l t s . J u d i c i a l r ev iew o f commit
ment shou ld be r e q u i r e d in the case o f any r e t a rded person l i v i n g in 
an i n s t i t u t i o n at the time he reaches the age of 21 , unless he c l e a r l y 
i n d i c a t e s h i s d e s i r e t o remain on a v o l u n t a r y bas i s - - i n which case 
the c o u r t should make a f i n d i n g to tha t e f f e c t . A f t e r the age of 2 1 , 
we b e l i e v e that there should be j u d i c i a l rev iew of the need f o r 
c o n t i n u i n g commitment every two y e a r s . . . . 

F . C o n d i t i o n a l Release 

C o n d i t i o n a l r e l e a s e procedures are not s p e c i a l p r o t e c t i o n s o r r i g h t s o f 

i n s t i t u t i o n a l i z e d p a t i e n t s in the same sense as the p r o v i s i o n s d i s cus sed in 



previous s e c t i o n s . They are cons idered here p r i m a r i l y because of t h e i r 

concep tua l r e l a t i o n s h i p to p r o v i s i o n s f o r p e r i o d i c examinat ion o r r e v i e w , but 

they are perhaps more a k i n to p r o v i s i o n s f o r a d m i n i s t r a t i v e d i s c h a r g e . 

A non-vo lun ta ry p a t i e n t ' s a d m i n i s t r a t i v e d i scha rge i s u s u a l l y , by customary 

p r a c t i c e i f not express r e g u l a t i o n , dependent upon h i s comple t ion o f a p e r i o d 

of c o n d i t i o n a l r e l e a s e . 2 1 As p r e r e q u i s i t e s f o r d i s c h a r g e , these procedures 

c o n s t i t u t e an important component of the r i g h t of q u a l i f i e d p a t i e n t s to t e r 

minate i n s t i t u t i o n a l i z a t i o n . A l s o , s i n c e c o n d i t i o n a l r e l ea se s are f r equen t ly 

the f i n a l , t r a n s i t i o n a l s teps i n a n i n s t i t u t i o n ' s h a b i l i t a t i o n program, they 

a re s i g n i f i c a n t to a p a t i e n t ' s r i g h t to educa t ion and t r a i n i n g . 

The s t a t u t e s o f a l l but s i x j u r i s d i c t i o n s c o n t a i n one o r more p r o v i s i o n s 

fo r the c o n d i t i o n a l r e l e a s e of r e t a rded p a t i e n t s . 2 2 The procedures are v a r i o u s l y 

des igna ted " r e l e a s e , " " p a r o l e , " "placement ," " l e a v e , " " v i s i t , " o r o ther terms, 

but a l l have c e r t a i n fea tures in common. The p a t i e n t ' s r e l e a s e from the 

i n s t i t u t i o n i s sub jec t t o h i s adjustment to e x t e r n a l c i rcumstances and h i s 

compliance w i t h any s p e c i a l c o n d i t i o n s p r e s c r i b e d by the i n s t i t u t i o n . He 

may be re turned to the i n s t i t u t i o n wi thout the f o r m a l i t i e s of a new admiss ion 

procedure because he remains in the c o n s t r u c t i v e , l e g a l custody o f the i n 

s t i t u t i o n u n t i l f i n a l l y d i s c h a r g e d . 

A u t h o r i t i e s a u t h o r i z e d to gran t c o n d i t i o n a l r e l e a s e s , a s w e l l a s 

c r i t e r i a s p e c i f i e d f o r such r e l e a s e s , are g e n e r a l l y s i m i l a r t o those o f ad 

m i n i s t r a t i v e d i s cha rge p r o v i s i o n s . P a t i e n t s are u s u a l l y r e l eased e i t h e r t o 

the care of a " p r i v a t e , " " f a m i l y , " or "board ing" home, or to the custody of 

r e l a t i v e s , gua rd i ans , o r f r i e n d s . I n those s t a tu t e s which s p e c i f y the p e r i o d 

o f r e l e a s e , i t i s most o f t e n r e q u i r e d that the p a t i e n t be d i scharged o r h i s 

case reviewed a f t e r one y e a r , a l though the s p e c i f i e d per iods may be s h o r t e r , 

l o n g e r , o r " i n d e f i n i t e . " 











Char t V - A . PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS --CONFIDENTIALITY 

FOOTNOTES 

1 . The char ted p r o v i s i o n s fo r the men ta l l y i l l are a l s o a p p l i c a b l e t o the 
m e n t a l l y re ta rded because mental r e t a r d a t i o n i s s p e c i f i c a l l y inc luded 
i n the d e f i n i t i o n o f mental i l l n e s s [see Chart I -A] - - A l a s k a , Georg ia 
("when the men ta l l y re ta rded person is incapable thereby of making a 
s a t i s f a c t o r y adjustment ou t s ide of a p s y c h i a t r i c h o s p i t a l " ) . 

2. C o n f i d e n t i a l i n f o r m a t i o n may be d i s c l o s e d "as a cour t may d i r e c t upon i t s 
de t e rmina t ion tha t d i s c l o s u r e i s necessary for the conduct of proceedings 
before i t and tha t f a i l u r e to make such d i s c l o s u r e would be con t r a ry to the 
p u b l i c i n t e r e s t " - - A l a s k a , Idaho, Kentucky , New J e r s e y , South C a r o l i n a , 
Tennessee. 

3. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3210 ( A p r i l , 1966): 
" . . . . P e r s o n a l i n fo rma t ion and medica l records p e r t a i n i n g to i n d i v i d u a l 
p a t i e n t s are c o n f i d e n t i a l . C l i n i c a l i n fo rma t ion may b e provided i f w r i t t e n 
consent o f the person l e g a l l y au tho r i zed to g i v e consent i s obta ined. . . . . 
M e d i c a l op in ions as to the p a t i e n t ' s c o n d i t i o n and u l t i m a t e prospects may 
be furn ished to f r i ends and r e l a t i v e s by the app rop r i a t e ward doc tor when 
deemed a d v i s a b l e . " 

I d . §3210.1; " M e d i c a l record i n fo rma t ion may be r e l ea sed to l i c e n s i n g 
agencies wi thou t the p a t i e n t ' s consent , when requested fo r a judgment on 
l i c e n s e suspens ion . 

I d . §3210.2; " I n order to inform pa t i en t s of Department procedures , 
and to f o r e s t a l l p o s s i b l e future l e g a l a c t i o n s , i t s h a l l be a r e s p o n s i b i l i t y 
o f each f a c i l i t y to f u l l y inform the pa t i en t and to o b t a i n w r i t t e n consent 
whenever p o s s i b l e before r e l e a s i n g medica l i n f o r m a t i o n in support o f b e n e f i t 
c l a ims . . . . . " 

I d . §3210.3: "Department s t a f f s h a l l cooperate w i t h the U . S . Secre t 
S e r v i c e i n making a v a i l a b l e pa t i en t i n f o r m a t i o n , i n s o f a r a s c o n f i d e n t i a l 
p a t i e n t - p h y s i c i a n r e l a t i o n s h i p s a l l o w . . . . . " - - C a l i f o r n i a . 

4 . There i s no p r o v i s i o n fo r menta l ly re ta rded p a t i e n t s , but there are 
p r o v i s i o n s a p p l i c a b l e t o the men ta l ly i l l - - FLORIDA STAT. c h . 394, §08(1960); 
KANSAS STAT. c h . 59 , §2931(1965 Supp . ) ; MAINE REV. STAT. t i t . 34 , §2256 
(1964; 1966 S u p p . ) , which may be made a p p l i c a b l e to the men ta l l y re ta rded 
by DEP'T OF MENTAL HEALTH & CORRECTIONS: DIRECTIVE No. XVI (May 21 , 1965); 
NEW MEXICO STAT. c h . 34, a r t . 2, §17 (1965 Supp . ) ; NORTH DAKOTA CENTURY CODE 
t i t . 25 , c h . 03 , §22 (1960); OKLAHOMA STAT. t i t . 43A, §§14(13) , 18(13)(1965 
Supp . ) ( fo rmer ly a l s o a p p l i c a b l e to men ta l ly re ta rded p a t i e n t s ) ; TEXAS REV. 
CIVIL STAT. a r t . 5547, §87 (Vernon 1958); UTAH CODE t i t . 64, c h . 7, §50 (1953); 
WYOMING STAT. t i t . 25, §74 (1965 Supp . ) ; D . C . CODE t l t . 21 , §562 (1966 Supp .V) . 



5. Except fo r d i s c l o s u r e to the s p e c i a l l y au tho r i zed persons and agencies, 
" i n f o r m a t i o n s h a l l be g i v e n on ly upon the w r i t t e n consent of a pa t i en t who 
was committed as [menta l ly i l l ] . . . , or who was admit ted on voluntary a p p l i 
c a t i o n , o r d i scharged p a t i e n t s possess ing c i v i l r i g h t s . The w r i t t e n consent o f 
the neares t of k i n s h a l l be r equ i r ed i n a l l o ther cases" [DEP'T OF MENTAL 
HEALTH: MENTAL HEALTH SERVICE RULE 8.01(5)(June 10, 1965)] — I l l i n o i s . 

6. In a d d i t i o n to the persons and agencies au tho r i zed by s t a t u t e to examine 
c o n f i d e n t i a l r e c o r d s , r e g u l a t i o n s provide tha t " c l i n i c a l r eco rd data may be 
provided to the Veterans A d m i n i s t r a t i o n , R a i l r o a d Ret i rement Board , and the 
S o c i a l S e c u r i t y A d m i n i s t r a t i o n o n the c o n d i t i o n tha t i t b e h e l d a s s t r i c t l y 
c o n f i d e n t i a l " [DEP'T OF MENTAL HEALTH: MENTAL HEALTH SERVICE RULE 8.01(4) 
(June 10, 1965)] - - I l l i n o i s . 

7 . Regu la t ions o f Rosewood S t a t e H o s p i t a l p rov ide f o r the c l a s s i f i c a t i o n of 
c o n f i d e n t i a l and n o n c o n f i d e n t i a l i n f o r m a t i o n , the r e l e a s e o f i n fo rma t ion 
w i thou t a u t h o r i z a t i o n to v a r i o u s persons and agenc ies , the a u t h o r i z a t i o n 
r e q u i r e d fo r r e l e a s e o f c o n f i d e n t i a l i n fo rma t ion to other p a r t i e s , and 
the r e l e a s e or p roduc t ion of c o n f i d e n t i a l i n f o r m a t i o n on court order or 
subpoena - - Mary l and . 

8. RULES & REGS. OF DEP'T OF MENTAL HEALTH §7.4 (1964): " I t is e s s e n t i a l 
that m a t e r i a l i n p a t i e n t records be cons idered a s p r i v i l e g e d i n f o r m a t i o n 
o b t a i n e d , in p a r t , through a p h y s i c i a n - p a t i e n t r e l a t i o n s h i p and they cannot 
be opened fo r p u b l i c s c r u t i n y . In the in s t ance where i t i s necessary f o r 
p a t i e n t f i l e s t o b e made a v a i l a b l e i n connection w i t h l e g a l a c t i o n , i t i s 
p e r m i s s i b l e to a l l o w a medica l s t a f f member to t e s t i f y in p r i v a t e chambers 
w i t h respect to c e r t a i n m a t e r i a l s which should not be d i s c l o s e d in open 
c o u r t " - - M i c h i g a n . 

9. DEP'T OF HEALTH, SAFETY, & SANITATION, LACONIA STATE SCHOOL: INFORMATION 
CONCERNING RESIDENTS (no d a t e ) : "Information about r e s i d e n t s in the Lacon ia 
S ta te School should be g i v e n out to o n l y blood r e l a t i v e s , gua rd ians , and 
O f f i c i a l Agen t s . Other i n d i v i d u a l s are not e n t i t l e d t o i n f o r m a t i o n unless 
the c l o s e s t r e l a t i v e o r guard ian o f the r e s i d e n t in ques t i on au tho r i zes us 
i n w r i t i n g " - - New Hampshire. 

10. In a d d i t i o n to the char ted p r o v i s i o n s , c h . 5122, §31, provides fo r the 
c o n f i d e n t i a l i t y o f " a l l c e r t i f i c a t e s , a p p l i c a t i o n s , r e c o r d s , and r e p o r t s . . . 
i d e n t i f y i n g a p a t i e n t or former p a t i e n t or i n d i v i d u a l whose h o s p i t a l i z a t i o n 
has been sought under Chapter 5122 . " T h i s p r o v i s i o n may be made a p p l i c a b l e 
to men ta l l y re ta rded p a t i e n t s by c h . 5125, §25 - - Oh io . 

11. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE MENTALLY 
RETARDED at 3 (Oct . 1, 1964): ' "Case r e c o r d ' or 'med ica l r e c o r d ' i n f o r m a t i o n 
is cons idered c o n f i d e n t i a l and is not to be d i v u l g e d except f o r purposes 
d i r e c t l y r e l a t e d to the treatment program fo r the par t icular p u p i l . . . . . . 
In format ion of an i n t i m a t e or pe r sona l nature about the p u p i l o r the p u p i l ' s 
parents should not be d i scussed except in fur therance of the treatment program 
f o r the p a r t i c u l a r p u p i l . . . . N e i t h e r i s the i d e n t i t y o f the p u p i l s o r the 
parents to be d i v u l g e d , except a t the d i s c r e t i o n or w i t h s p e c i a l pe rmiss ion 
of the Super intendent of the s t a t e s c h o o l . C o n t r o l and custody of the case 
r eco rd r e s t s w i t h the Superintendent . . . . . I t i s e s s e n t i a l t ha t material i n 
p u p i l records be cons idered a s p r i v i l e g e d in fo rma t ion o b t a i n e d , i n p a r t , 

through a p h y s i c i a n - p a t i e n t r e l a t i o n s h i p , and not to be opened f o r p u b l i c 



s c r u t i n y . The Superintendent s h a l l immediately n o t i f y the Director of 
P u b l i c Welfare where n o t i c e of l e g a l process has been served upon any 
o f f i c e r of the s t a t e s c h o o l or p u p i l so that l e g a l adv ice may be sought . . . . " 
- - Oklahoma. 

12. FAIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 501 
(Nov. 15, 1964): "(1) P a t i e n t s ' records w i l l be t rea ted as p r i v i l e g e d 
communications, as is customary in the med ica l p r o f e s s i o n , and the contents 
w i l l be d i v u l g e d , v e r b a l l y , t o persons and agencies ou t s ide o f the i n s t i t u 
t i o n on ly as i s cons idered prudent and necessary by p r o f e s s i o n a l s t a f f to 
f u r t h e r the treatment or proper d i s p o s i t i o n of p a t i e n t s . " S e c t i o n 2 
p rov ides s p e c i a l r e g u l a t i o n s for the r e l e a s e o f i n f o r m a t i o n t o " O f f i c i a l 
Law Enforcement A g e n c i e s , " " P h y s i c i a n s , " " O f f i c i a l S o c i a l A g e n c i e s , " 
"Schools and U . S . Armed F o r c e s , " and "Insurance Companies." S e c t i o n 3 
provides tha t a l l o ther requests fo r i n f o r m a t i o n "must be accompanied by 
a s igned r e l e a s e from the parent or guardian or be r e f e r r e d to the S u p e r i n 
tendent f o r d e c i s i o n . . . " " (4) Parents o r l e g a l guardians are e n t i t l e d to 
information concerning persons f o r whom they are r e s p o n s i b l e and the 
r e s t r i c t i o n s covered h e r e i n do not apply to such i n d i v i d u a l s " - - Oregon. 

13. LADD SCHOOL: INFORMATION ON PROCEDURES REQUIRED OF EMPLOYEES at 10 
( Jan . 1965): " E t h i c s and good sense are r equ i r ed of a l l employees in t h i s 
i n s t i t u t i o n in the matter of d i s c u s s i n g w i t h others those who are en t rus ted 
to cur c a r e . . . . T h e i r names, t h e i r records, and t h e i r d a i l y behavior 
cannot and must not be brought i n t o d i s c u s s i o n s w i t h o u t s i d e r s . The parents 
and the c h i l d have a r i g h t to tha t p r i v a c y , p r o t e c t i o n , and c o n s i d e r a t i o n " 
- - Rhode I s l a n d . 

14. There i s no p r o v i s i o n s p e c i f i c a l l y a p p l i c a b l e t o men ta l l y re ta rded p a t i e n t s , 
but a g e n e r a l requirement of c o n f i d e n t i a l i t y may be i n f e r r e d from TEXAS REV. 
CIVIL STAT. a r t . 5547-202, §2.23 (Vernon 1966 S u p p . ) : " (a) Any person , 
h o s p i t a l , s a n i t o r i u m , nu r s ing o r r e s t home, med ica l s o c i e t y , o r o ther 
o r g a n i z a t i o n may prov ide i n f o r m a t i o n , i n t e r v i e w s , r e p o r t s , s ta tements , 
memoranda, or o ther data r e l a t e d to the c o n d i t i o n and treatment of any 
person to the S t a t e Department of Menta l Hea l th and Menta l Retardat ion,medical o r g a n i z a t i o n s , h o s p i t a l s and h o s p i t a l committees, to be used in 

the course of any study fo r the purpose of reducing mental d i so rde r s and 
d i s a b i l i t i e s . . . . (c) The i d e n t i t y of any person whose c o n d i t i o n or treatment 
has been s t u d i e d s h a l l be kept c o n f i d e n t i a l and s h a l l not be r evea led under 
any c i r c u m s t a n c e s . . . . " - - Texas . 

15. DEP'T OF MENTAL HYGIENE & HOSPITALS; MANUAL OF INSTRUCTIONS FOR NURSING 
SERVICE PERSONNEL Reg. No. 5, at 21 (1965): "Employees must not d i s c u s s 
p a t i e n t s i n t h e i r presence o r away from the h o s p i t a l . A l l i n f o r m a t i o n 
concerning pa t i en t s should be kept c o n f i d e n t i a l except when i t i s necessary 
t o pass t h i s i n f o r m a t i o n on t o the proper h o s p i t a l s t a f f " - - V i r g i n i a . 













Chart V - B . PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- COMMUNICATION 

FOOTNOTES 

1 . The char ted p r o v i s i o n s fo r the men ta l ly i l l are a l s o a p p l i c a b l e t o the 
men ta l l y re ta rded because mental r e t a r d a t i o n i s s p e c i f i c a l l y i nc luded i n 
the d e f i n i t i o n of"mental i l l n e s s " [see Chart I -A] - - A l a s k a , Georg ia 
("when the m e n t a l l y r e t a rded person is incapab le thereby of m a k i n g a s a t i s 
f a c t o r y adjustment ou t s i de of a p s y c h i a t r i c h o s p i t a l " ) . 

2. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3314 ( A p r i l , 1966): 
" A l l p a t i e n t s are to be a l lowed the r i g h t to send uncensored m a i l to s u p e r i o r 
cour t judges , d i s t r i c t a t t o r n e y s , t h e i r own a t t o r n e y s , the Super in tendent , 
and to the D i r e c t o r . No l e t t e r to any other person w i t h whom the p a t i e n t 
has a reasonable r i g h t to correspond may be he ld up unless it con ta ins 
obscene, v u l g a r , o r t h rea t en ing l a n g u a g e . . . . . " 

I d . §3315: " M a i l from a s u p e r i o r cour t judge or d i s t r i c t a t to rney of 
the county from which the pa t i en t was admit ted should be d e l i v e r e d unopened. 
M a i l i d e n t i f i e d as c o n t a i n i n g checks payable to p a t i e n t s may be d i v e r t e d 
by the m a i l room to the proper o f f i c e f o r depos i t to the p a t i e n t ' s pe r sona l 
account and r e c e i p t i s sued to the p a t i e n t . Other m a i l s h a l l be opened by 
p a t i e n t s in the presence of an employee and money, nego t i ab l e ins t rument s , 
documents, and a r t i c l e s which may be harmful to the w e l f a r e of the pa t i en t 
s h a l l be d e l i v e r e d to the o f f i c e and a r e c e i p t g i v e n . Where p a t i e n t ' s 
c o n d i t i o n w a r r a n t s , m a i l may be inspec ted by the ward p h y s i c i a n and, i f the 
contents are thought to be harmful to the p a t i e n t , may be w i t h h e l d " 
C a l i f o r n i a . 

3. DEP'T OF MENTAL HYGIENEs POLICY & OPERATIONS MANUAL §3313 ( A p r i l , 1966): 
"Each h o s p i t a l s h a l l permit as much v i s i t i n g as the t ime of the s t a f f of 
the h o s p i t a l and r o u t i n e o f t h e i r work w i l l pe rmi t . P a t i e n t s should be 
encouraged t o i n v i t e v i s i t o r s t o v i s i t them. P a t i e n t s preference concerning 
v i s i t s by f r i e n d s and r e l a t i v e s should be cons ide red" - - C a l i f o r n i a . 

4 . There are no p r o v i s i o n s f o r men ta l l y re ta rded p a t i e n t s , but there are p r o v i s i o n s 
a p p l i c a b l e t o the men ta l ly i l l - - CONNECTICUT GEN. STAT. t i t . 17, §§189, 
190 (1960)(correspondence and v i s i t a t i o n ) ; FLORIDA STAT. c h . 394, §§13-17 
(1965 Supp.) (correspondence) ; INDIANA STAT. t i t . 22, §1034 (Burns 1964) 
( v i s i t a t i o n ) ; KANSAS STAT. c h . 59 , §2929 (1965 Supp.)(correspondence and 
v i s i t a t i o n ) ; MAINE REV, STAT., t i t . 34 , §2254(1) , (2) (1964)(correspondence 
and v i s i t a t i o n ) ; MINNESOTA STAT. c h . 253, §§11, 12, 27 (1959, 1965 Supp.) 
(correspondence); MISSOURI STAT. c h . 202, §847 (1962)(correspondence and 
v i s i t a t i o n ) ; MONTANA REV. CODES t i t . 38 , §§112-116 (1961)(correspondence); 
NEBRASKA REV. STAT. c h . 83 , §§314, 315 (1958)(correspondence); NEW HAMPSHIRE 
REV. STAT. c h . 135, §33 (1964)(correspondence); NEW MEXICO STAT. c h . 34 , 
a r t . 2, §15 (1953) (correspondence and v i s i t a t i o n ) ; NORTH CAROLINA GEN. STAT, 
c h . 122, §46 (1964)(correspondence and v i s i t a t i o n ) ; NORTH DAKOTA CENTURY CODE 
t i t . 25 , c h . 03 , §20 (1960, 1965 Supp.)(correspondence and v i s i t a t i o n ) ; 



OHIO REV. CODE c h . 5122, §29 (1966 Supp.)(correspondence and v i s i t a t i o n ; 
may be made a p p l i c a b l e to m e n t a l l y re ta rded pa t i en t s by c h . 5125, §25 ) ; 
OKLAHOMA. STAT. t i t . 43A, §93 (1961)(correspondence and v i s i t a t i o n ; fo rmer ly 
a l s o a p p l i c a b l e to m e n t a l l y re ta rded p a t i e n t s ) ; RHODE ISLAND GEN. LAWS 
t i t . 26, c h . 3, §20 (1956)(correspondence); SOUTH DAKOTA CODE t i t . 30 , 
§§0124, 9905 (1939)(correspondence); TEXAS REV. C I V I L STAT. a r t . 5547, 
§86 (Vernon 1958)(correspondence and v i s i t a t i o n ) ; UTAH CODE t i t . 64, c h . 7, 
§48 (1953, 1965 Supp.)(correspondence and v i s i t a t i o n ) ; WASHINGTON REV. CODE 
t i t . 72 , c h . 23 , §220 (1962)(correspondence); WYOMING STAT. t i t . 25 , §72 
(1965 Supp.)(correspondence and v i s i t a t i o n ) ; D . C . CODE t i t . 21 , §561 
(1966 Supp. V)(correspondence and v i s i t a t i o n ) . 

5 . "With regard to o ther correspondence [not w i t h the correspondents s p e c i a l l y 
a u t h o r i z e d by s t a t u t e ] the p a t i e n t s h a l l be a l lowed the maximum freedom and 
p r i v a c y c o n s i s t e n t w i t h h i s s a f e t y and w e l f a r e " [DEP'T OF MENTAL HEALTH: 
MENTAL HEALTH SERVICE RULE 9.03 ( J u l y 1, 1964)] -- I l l i n o i s . 

6 . The char ted p r o v i s i o n s of §280(6) apply o n l y to p a t i e n t s h o s p i t a l i z e d by 
c e r t i f i c a t i o n under the procedure of §280 - - Kentucky. 

7. In a d d i t i o n to the char ted p r o v i s i o n s , a p a t i e n t has a r i g h t to be v i s i t e d 
and examined: "by a p h y s i c i a n des igna ted by him or a member of h i s f a m i l y 
or a near f r i e n d . T h i s examinat ion s h a l l be made o n l y w i t h the consent of 
the p a t i e n t and the super in tenden t . . . . " - - L o u i s i a n a , §171(8) ; "by any 
med ica l or o s t eopa th ic p r a c t i t i o n e r des ignated by him or by any member of 
h i s f a m i l y or 'near f r i e n d . ' Wi th the consent of the pa t i en t and of the 
super in tenden t , the med ica l or os teopa th ic p r a c t i t i o n e r may a t tend the 
p a t i e n t fo r a l l ma lad ies , other than mental i l l n e s s . . . " - - P e n n s y l v a n i a , 
§1481(7) . 

A p a t i e n t may a l s o "request the Commissioner of Menta l Hea l th to 
arrange fo r the examinat ion of the p a t i e n t ' s mental c o n d i t i o n by a q u a l i f i e d 
p h y s i c i a n not a s s o c i a t e d w i t h the Department of P u b l i c Wel fa re" — 
P e n n s y l v a n i a , §1481(8) . 

8 . " A l l other l e t t e r s [not to or from the Department of Menta l Heal th] to or 
from the p a t i e n t may be sent as addressed or to h i s parent or l e g a l guard ian 
o r most i n t e r e s t e d f r i e n d " ( § 9 8 ) . 

C f . DEP'T OF MENTAL HEALTH: REGULATION No. 23 (1955): "(1) Unless 
known to have obscene or other unmai lable con ten t , any m a i l addressed by 
a p a t i e n t to the Commissioner or o ther r e p r e s e n t a t i v e of the Department s h a l l 
be forwarded and i f s ea l ed s h a l l not be opened. (2) P a t i e n t s s h a l l be 
a l lowed a reasonable amount of s t a t i o n e r y and postage. Care should be 
taken t o assure a l l pa t i en t s oppor tun i ty t o w r i t e t o f r i ends o r r e l a t i v e s , 
i f they s o d e s i r e . The super intendent s h a l l exer t a proper d i s c r e t i o n i n 
p reven t ing the t r a n s m i s s i o n of l e t t e r s intended by p a t i e n t s for d e l i v e r y 
to o ther persons , when the i n t e r e s t s or recovery of the p a t i e n t might be 
i n j u r e d or delayed or the safe a d m i n i s t r a t i o n of the a f f a i r s o f the i n s t i t u 
t i o n i n t e r f e r e d w i t h . . . . . " - - Massachuse t t s . 



9. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , see DEP'T OF MENTAL HEALTH: 
REGULATION No. 24, §2 : " R e l a t i v e s or f r i ends should be a l lowed to v i s i t 
a patient when, in the o p i n i o n o f the Super in tendent , such v i s i t w i l l 
not be d e t r i m e n t a l to the p a t i e n t " - - Massachuse t t s . 

10. MANUAL 07 DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY c h . V I I I , 
§V.E, at 73 (1959): " A t the t ime of entrance the name of the r e l a t i v e 
or o ther person to whom a p a t i e n t w i l l w r i t e should be g i v e n . A p a t i e n t 
may w r i t e to h i s correspondent at l e a s t once a month..... P a t i e n t s may 
r e c e i v e l e t t e r s from persons other than t h e i r f a m i l i e s , sub jec t to approva l 
by the s u p e r i n t e n d e n t . . . . " - - Minneso ta . 

11. MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY c h . V I I I , 
§V.H, at 73 (1959): " ( 1 ) . . . f r i e n d s as w e l l as r e l a t i v e s may v i s i t a 
p a t i e n t du r ing v i s i t i n g hours ; however, f r i ends should have the approva l of 
the f a m i l y , and even w i t h that the super intendent may refuse the p r i v i l e g e 
i f i t seems a d v i s a b l e . (2) . . . T h e super intendent reserves the r i g h t t o 
supe rv i se v i s i t s and t o r e s t r i c t the number o f these . . . . Only i n h i g h l y 
unusual c i rcumstances would the v i s i t i n g p r i v i l e g e b e denied pa ren t s . . . . 
( 3 ) . . . I n gene ra l each i n s t i t u t i o n asks tha t no v i s i t s be made d u r i n g the 
f i r s t month a f t e r entrance and recommends that the v i s i t s be l i m i t e d to 
not more than one a month the rea f te r . . . . ." -- Minneso ta . 

12. LACONIA STATE SCHOOL: CHILD CARE §5 .02(2) (no d a t e ) : "Employees are expected 
t o encourage and to a s s i s t r e s i d e n t s i n w r i t i n g l e t t e r s t o t h e i r parents 
and f r i e n d s . I n a l l cases , l e t t e r s w r i t t e n by o r f o r the r e s i d e n t s must 
f i r s t be forwarded to the Supe rv i so r of C h i l d Care before they can be 
m a i l e d . A l l l e t t e r s should b e p r o p e r l y addressed and l e f t unsea led . 
. . . A l l i n c o m i n g m a i l f o r the r e s i d e n t s must go through the C h i l d Care 
O f f i c e " - - New Hampshire. 

13. LACONIA STATE SCHOOL: CHILD CARE § 5 . 0 2 ( 4 ) ( a ) ( n o d a t e ) : "Parents and 
f r i e n d s may v i s i t r e s i d e n t s a t any t ime but must f i r s t r e p o r t to the C h i l d 
Care O f f i c e . . . " - - New Hampshire. 

14. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE MENTALLY 
RETARDED at 4 (Oct . 1, 1964): "Each S t a t e School f o r the M e n t a l l y Retarded 
w i l l m a i n t a i n a schedule o f v i s i t i n g hours f o r pa ren t s , gua rd i ans , r e l a t i v e s 
and f r i ends of the p u p i l . . . . . A t t ime of admiss ion of a p u p i l to the s t a t e 
s c h o o l , the parent or other person r e s p o n s i b l e f o r seeking the admiss ion 
w i l l be asked to des igna te who among r e l a t i v e s and f r i e n d s s h a l l not have 
v i s i t a t i o n p r i v i l e g e s . The s t a t e schoo l w i l l m a i n t a i n a r eco rd o f un
au tho r i zed v i s i t o r s f o r each p u p i l . . . . . " - - Oklahoma. 

15. FAIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 509 
( J u l y 15, 1964): "§2.1 Respons ib le a d u l t s who s t a t e they are r e l a t i v e s of 
a p a t i e n t may be a l lowed to v i s i t on the co t tage provided there are no 
s p e c i f i c r e s t r i c t i o n s fo r tha t p a t i e n t . D i r e c t o r o f S o c i a l S e r v i c e s h a l l 
be r e s p o n s i b l e f o r de te rmin ing those persons who cannot v i s i t i n d i v i d u a l 
p a t i e n t s , and f o r see ing tha t M e d i c a l Records L i b r a r i a n i s so advised so 
tha t cu r ren t s t a tus i s posted o n p a t i e n t l o c a t o r f i l e . §2.2 D i r e c t o r o f 
Nurs ing s h a l l be r e s p o n s i b l e f o r a u t h o r i z i n g v i s i t s and making necessary 
arrangements and n o t i f i c a t i o n s " - - Oregon. 



16. See BRANDON TRAINING SCHOOL: VISITING & VACATION POLICY (June 1, 1965), 
p r o v i d i n g for " r egu l a r v i s i t s by parents o r f r i e n d s o f the c h i l d r e n . . . 
unless unusual c i rcumstances are i n v o l v e d i n i n d i v i d u a l cases" - - Vermont. 

17. DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING 
SERVICE PERSONNEL at 14, 15 (1965): "Incoming l e t t e r s are opened by 
des ignated employees. Money or u n s u i t a b l e a r t ic les are removed. L e t t e r s 
are delivered to the pa t i en t s . . . . .Outgoing l e t t e r s are g i v e n to the des ignated 
person to read before being m a i l e d . L e t t e r s which are w r i t t e n and ma i l ed 
d u r i n g a p a t i e n t ' s i l l n e s s may prove to be embarrassing to the p a t i e n t at 
a l a t e r date when he or she has r ecovered . . . . " - - V i r g i n i a . 

18. STATE TRAINING SCHOOL: GENERAL REGS. RELATING TO EMPLOYMENT §10 (May, 1964): 
"(a) . . . . T h e at tendant should b e w i l l i n g t o a s s i s t the c h i l d i n c o r r e s 
ponding w i t h r e l a t i v e s and f r i e n d s . . . . . (h) Interchange of correspondence 
between parent and c h i l d i s e n c o u r a g e d . . . . A l l l e t t e r s must be channeled 
through the charge at tendant who i n t u rn sends them to the M a i l C l e r k f o r 
censo r ing and m a i l i n g . A l l l e t t e r s are to be sent to the o f f i c e on Monday 
morning . Each c h i l d is a l lowed one l e t t e r per week. P lease do not a l l o w 
them to w r i t e to people they have not had previous correspondence from. 
Comments concerning i l l h e a l t h o f the p u p i l s and c r i t i c i s m o f the I n 
s t i t u t i o n o r employees should be d iscouraged in these pe rsona l l e t t e r s 
s i n c e such i n f o r m a t i o n should be sent on ly from the o f f i c e . . . . " - - Wyoming. 









Chart V - C . PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- TRAINING 

FOOTNOTES 

a . "Education and T r a i n i n g . " Only s t a t u t o r y p r o v i s i o n s which s p e c i f y 
p a r t i c u l a r types o f educa t ion o r t r a i n i n g are noted in the c h a r t . However, 
most s t a tu t e s c o n t a i n gene ra l references to these a c t i v i t i e s i n p r o v i s i o n s 
such as (1) d e f i n i t i o n s of "men ta l ly r e t a r d e d , " "menta l ly d e f i c i e n t , " 
o r " feeble-minded" persons in terms of t h e i r need f o r s p e c i a l educa t ion 
or t r a i n i n g [see Chart I - B ] ; (2) a u t h o r i z a t i o n s f o r the es tab l i shment or 
l i c e n s u r e o f i n s t i t u t i o n s which f u r n i s h educa t ion o r t r a i n i n g to the 
men ta l ly r e t a rded ; or (3) h o s p i t a l i z a t i o n procedures which prov ide tha t 
men ta l l y re ta rded p a t i e n t s are admit ted for such educa t ion or t r a i n i n g . 

1. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL § 3550 (Apr i l , 1966): 
"Se rv ices fo r educa t ion w i l l be provided a t each Department f a c i l i t y having 
a r e s i d e n t p o p u l a t i o n that cannot a v a i l i t s e l f o f s i m i l a r s e r v i c e s o f fe red 
in the community. The Department of M e n t a l Hygiene s h a l l support a 
program o f educa t ion fo r the m e n t a l l y re ta rded j u v e n i l e s i n i t s h o s p i t a l s . . . . " 
- - C a l i f o r n i a . 

2. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL § 3724 ( A p r i l , 1966): 
"Work placement is a s p e c i a l i z e d program f o r the employment of leave of 
absence p a t i e n t s from s t a t e h o s p i t a l s where in pa t i en t s are p laced in p ro 
t e c t e d , non-compet i t ive work s i t u a t i o n s developed and superv i sed by the 
Bureau of S o c i a l Work s t a f f of the Department. Placements p rov ide room, 
board , wages, and s u p e r v i s i o n by the employer. Employers are s e l e c t e d on 
the bas i s of t h e i r t o l e r ance and unders tanding and agree to assume s p e c i f i e d 
r e s p o n s i b i l i t i e s fo r the p a t i e n t s under c o n d i t i o n s determined by the 
Department. . . . . " - - C a l i f o r n i a . 

3 . S p e c i f i c " h a b i l i t a t i o n " programs o f pe r sona l t r a i n i n g , academic educa t i on , 
and employment t r a i n i n g are provided accord ing to r e s i d e n t s ' mental age, 
I . Q . , and c h r o n o l o g i c a l age -- Delaware, HOSPITAL FOR MENTALLY RETARDED: 
MEMORANDUM 64-10 (Oct . 14, 1964); Iowa, WOODWARD STATE HOSPITAL-SCHOOL: 
MEMORANDUM 6 2 - 2 7 ( 4 ) ( J u l y 20, 1962). 

4 . OP. ATT 'Y GEN. (Sep. 5 , 1961): " . . . i t i s my o p i n i o n tha t i f the Board 
o f Commissioners o f S t a t e I n s t i t u t i o n s deem i t a d v i s a b l e to c rea te 
' s h e l t e r e d workshops ' a t the v a r i o u s Sunland T r a i n i n g Cen te r s , s a i d Board 
is possessed w i t h the a u t h o r i t y to do so . . . . " 

OP. ATT 'Y GEN. (Feb. 24, 1960): " . . . a t r a i n e e under an occupa t i ona l 
r e h a b i l i t a t i o n program comes under the p r o v i s i o n s of the Workmen's 
Compensation A c t . . . . " 

OP. ATT 'Y GEN. (Feb. 15, 1960): " . . . I am of the o p i n i o n that the 
Board [of Commissioners o f S ta te I n s t i t u t i o n s ] c o u l d , i n g r a n t i n g fur loughs 
to inmates , a u t h o r i z e such persons to use bank f a c i l i t i e s f o r funds tha t 
they earn d u r i n g fu r lough per iods . . . . .I do not b e l i e v e the above comments 
cou ld be cons idered a p p l i c a b l e to fur loughed incompetent inmates i f such 
a s i t u a t i o n a rose" - - F l o r i d a . 



5. "The d i r e c t o r [of the Waimano T r a i n i n g School and H o s p i t a l ] s h a l l p r e s c r i b e , 
sub jec t to the approva l of the g o v e r n o r . . . r u l e s necessary f o r the c o l l e c 
t i o n , c o n s e r v a t i o n and d i s p o s i t i o n of earnings or income of any p a t i e n t 
or ward , which are not sub jec t to the c o n t r o l of a cour t - appo in ted guard ian 
of the e s t a t e of such p a t i e n t or ward , upon such terms and c o n d i t i o n s as 
the d i r e c t o r may deem a d v i s a b l e " -- H a w a i i , § 16. 

6 . L icensed p r i v a t e t r a i n i n g schools f o r the "menta l ly d e f i c i e n t " are r e 
qu i r ed by r e g u l a t i o n to m a i n t a i n "a s c h o o l program f o r educable c h i l d r e n , . . . 
and a s c h o o l program f o r t r a i n a b l e c h i l d r e n . . . . Manual a c t i v i t i e s should have 
a l a r g e p lace in the p r o g r a m . . . . " [DEP'T OF MENTAL HEALTH: MENTAL HEALTH 
SERVICE RULE 1 3 . 0 3 ( G ) ( A p r i l 11 , 1961)] . P a t i e n t s i n s t a t e i n s t i t u t i o n s 
may be g i v e n " i n d u s t r i a l therapy assignments" [ I d . RULE 7.03 (Aug. 3, 1961)] 
- - I l l i n o i s . 

7 . P a t i e n t s may be " re l eased on wage placement ," in which case they " s h a l l 
be pa id acco rd ing to t h e i r a b i l i t i e s " [DEP'T OF MENTAL HEALTH: MENTAL 
HEALTH SERVICE RULE 2.03 ( A p r i l 10, 1965)] - - I l l i n o i s . 

8. See DEP'T OF MENTAL HEALTH: CODIFIED OFFICIAL BULLETIN V-11 .00 ( J u l y 16, 1964), 
p r o v i d i n g f o r " H o s p i t a l and Community Work Placements" c o n s i s t i n g of 
" I n d u s t r i a l Therapy, V o c a t i o n a l R e h a b i l i t a t i o n and V o c a t i o n a l Placement" 
[ § 1 1 . 0 3 ( A ) ] . The s t a t e may not compensate a p a t i e n t f o r h i s work [OP. 

ATT 'Y GEN. No. 63 ( J u l y 10, 1944) ] , but "when p a t i e n t earns money w h i l e 
l i v i n g on the grounds and work ing in a s h e l t e r e d workshop or in o f f -g rounds ' 
employment, arrangements should be made w i t h ' employer ' fo r a weekly 
statement of p a t i e n t ' s ea rn ings" [§ 1 1 . 1 0 ( B ) ] , The p a t i e n t ' s earnings 
are appor t ioned among h i s spending money, s a v i n g s , income t axes , dependents, 
and maintenance [§ 11.12(C)] -- I nd i ana . 

9 . There is an i n d u s t r i a l therapy program at Rosewood S t a t e H o s p i t a l , under 
which a p a t i e n t ' s work day may not exceed "5 or 6 hours" [ROSEWOOD STATE 
HOSPITAL: EXECUTIVE MEMORANDUM (Jan . 20, 1956)] -- Mary l and . 

10. In an o c c u p a t i o n a l therapy program, "where a p a t i e n t acqu i res working 
m a t e r i a l s w i t h h i s own funds and s e l l s the f i n i s h e d p roduc t , he s h a l l be 
a l lowed to r e t a i n a l l p r o f i t s from the s a l e " [RULES & REGS. OF DEP'T OF 
MENTAL HEALTH § 5.71 (1964)] -- M i c h i g a n . 

11. There is a program f o r " I n s t i t u t i o n a l Workers and T r a i n e e s " [LACONIA 
STATE SCHOOL: CHILD CARE § 5.36 (no da te) ] and f o r "Work Placements" i n 
the community [LACONIA STATE SCHOOL: EDUCATION & TRAINING § 6.10 (Apr . 5, 1962)] 
-- New Hampshire. 

12. In a d d i t i o n to the char ted p r o v i s i o n s , § 165.2(2) provides f o r " s h e l t e r e d 
l i f e programs" f o r men ta l l y r e t a rded p a t i e n t s . See DEP'T OF INSTITUTIONS & 
AGENCIES: ADMIN. ORDER 1:20 (Apr . 16, 1959), e s t a b l i s h i n g a "She l te red 
Work Program" fo r " i n s t i t u t i o n a l A i d e s " earning "$1,500 per annum ( l e s s 
maintenance) w i t h annual increments of $100 to a maximum of $1,700 per annum." 
See a l s o BUREAU OF MENTAL DEFICIENCY, DEP'T OF INSTITUTIONS & AGENCIES: 
CIRCULAR No. 9 (May 9, 1958), p r o v i d i n g f o r "Work Placement" in which 
"remunerat ion s h a l l be based on i n d i v i d u a l a b i l i t y " - - New J e r s e y . 



13. In a d d i t i o n to the char ted p r o v i s i o n s , c h . 5127 provides fo r the e s t a b l i s h 
ment of " t r a i n i n g centers and workshops fo r the s p e c i a l t r a i n i n g of men ta l ly 
d e f i c i e n t persons" - - Ohio . 

14. The char ted p r o v i s i o n s may be o b s o l e t e , s i n c e they o r i g i n a t e d p r i o r to the 
t r a n s f e r of s t a t e i n s t i t u t i o n s for the men ta l ly re ta rded from the former 
Department of Menta l Hea l th and Menta l R e t a r d a t i o n to the Department of P u b l i c 
We l f a r e . See t i t . 56 , §§ 301, 303 -- Oklahoma. 

15. See FAIRVIEW HOSPITAL & TRAINING CENTER: STANDARD POLICY INSTRUCTION No. 137 
(Feb. 18, 1966), p r o v i d i n g fo r a " v o c a t i o n a l t r a i n i n g program" designed 
" to increase the v o c a t i o n a l s k i l l o f those e n r o l l e d " o r " to accompl ish a 
s p e c i f i c the rapeu t i c purpose" [§ 1 .1 ] , and a "work program" designed to meet 
the i n s t i t u t i o n ' s "need fo r p roduc t ive work by assignment and s u p e r v i s i o n of 
r e s i d e n t s i n accordance w i t h t h e i r s k i l l l e v e l s and t h e i r a v a i l a b i l i t y fo r 
such j o b s " [§ 1.2] -- Oregon. 

16. See DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE AND FUNCTIONAL ORGANIZATIONAL 
CHART RE IADD SCHOOL § I I . E . 7 ( c ) , at 8 ( J u l y 20, 1965), p r o v i d i n g fo r "job 
placement in the community or a t a s t a t e i n s t i t u t i o n ( i n c l u d i n g Ladd S c h o o l ) . 
Based on demonstrated performance, the re ta rded person could progress to the 
s t a tus of a ' s p e c i a l employee' as an a ide to a grounds maintenance man, 
laundry worker , cook ' s h e l p e r , c l e a n e r , messenger, e t c . I f performance i s 
not equal to tha t of an average employee, he may perform s a t i s f a c t o r i l y as 
a ' s m a l l p a y r o l l employee '" - - Rhode I s l a n d . 













Chart V - D . PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS --TREATMENT 

FOOTNOTES 

1 . Treatment must be : " i n accordance w i t h modern s c i e n t i f i c s tandards , which 
s h a l l i n c l u d e , but not n e c e s s a r i l y b e l i m i t e d t o e d u c a t i o n a l , r e h a b i l i t a t i o n a l , 
m e d i c a l , p s y c h o l o g i c a l , s o c i a l , and p r o t e c t i v e s e r v i c e s o f a t l e a s t the 
same q u a l i t y and extent as is p rovided by law f o r such person not so admi t t ed" 
- - A . A . M . D , Dra f t A c t ; " to the extent that f a c i l i t i e s , equipment and personnel 
are a v a i l a b l e , " i n accordance w i t h the h ighes t s tandards accepted i n 
med ica l o r p r o f e s s i o n a l p r a c t i c e - - A l a s k a , G e o r g i a , Idaho, New Jersey 
( c f . § 2 5 . 7 ) , Tennessee. 

2 . There i s no c r i m i n a l s a n c t i o n , but "the d i r e c t o r [of the s t a t e a u t h o r i t y ] 
and/or super in tendent s h a l l have the power and duty to en ter compla in t , or to 
appear as amicus c u r i a e in any a p p r o p r i a t e cour t on b e h a l f of any men ta l l y 
re ta rded person whom he b e l i e v e s to b e . . . n e g l e c t e d , m a l t r e a t e d , . . . or in 
danger the reo f , and to p e t i t i o n the cour t fo r appropr i a t e r e m e d y . . . " - -
A . A . M . D . Draf t A c t , a r t . 6 , § a ( 4 ) ; "the S t a t e board [of C o n t r o l of I n s t i t u 
t i o n s and Agencies ] may i n s t i t u t e a c i v i l a c t i o n . . . a g a i n s t the proper super
in t enden t , commissioner , agent , med ica l d i r e c t o r , . . . o r o ther o f f i c e r o f such 
i n s t i t u t i o n " when i t appears that the "pa t i en t s i n any such i n s t i t u t i o n are 
c r u e l l y , n e g l i g e n t l y o r improper ly t r e a t e d . . . " - - NEW JERSEY STAT. t i t . 30 , 
c h . 1, §16 (1964). 

3. PARTLOW STATE SCHOOL & HOSPITAL: RULES & REGS. § G . l , at 3 (no d a t e ) : 
" C r o s s h a l l s are provided f o r combative o r o v e r - a c t i v e p a t i e n t s . P a t i e n t s 
are never put in c r o s s h a l l s or r e s t r a i n t s wi thou t an order from the s u p e r v i s o r 
or d o c t o r . In case of an emergency a p a t i e n t may be p laced in s e c l u s i o n or 
r e s t r a i n t and the s u p e r v i s o r n o t i f i e d a t once. Necessary s teps are then taken 
to get a d o c t o r ' s o r d e r . R e s t r a i n t forms are to be f i l l e d out on each p a t i e n t 
in r e s t r a i n t o r s e c l u s i o n " — Alabama. 

4. BOOK OF RULES FOR EMPLOYEES OF ALABAMA STATE HOSPITALS §11, at 4 (1957): 
"For aggravated o f fenses , such a s . . . a b u s e of a p a t i e n t , employees s h a l l be 
d i s c h a r g e d . . . . " 

PARTLOW STATE SCHOOL & HOSPITAL: RULES & REG. § I . 8 , at 4 (no d a t e ) : 
"No employee w i l l i n any way abuse the p a t i e n t s . T h i s a p p l i e s to the use of 
profane language, t h r e a t e n i n g , t e a s i n g , i r r i t a t i n g , o r r i d i c u l i n g o f p a t i e n t s 
as w e l l as to p h y s i c a l abuse, such as s t r i k i n g , s h o v i n g , or s l a p p i n g a p a t i e n t . 
These are grounds f o r immediate d i s m i s s a l " - - Alabama. 

5 . The char ted p r o v i s i o n s f o r the men ta l ly i l l a re a l s o a p p l i c a b l e t o the m e n t a l l y 
re ta rded because mental r e t a r d a t i o n i s s p e c i f i c a l l y i n c l u d e d i n the d e f i n i t i o n 
of mental i l l n e s s [see Char t I -A] - - A l a s k a , Georg ia ("when the men ta l l y 
re ta rded person is incapab le thereby of making a s a t i s f a c t o r y adjustment 
ou t s ide of a p s y c h i a t r i c h o s p i t a l " ) , I nd i ana . 



6. A p a t i e n t is competent to g i v e consent , and h i s consent must be obta ined 
"when the head of the h o s p i t a l i s of the o p i n i o n tha t the p a t i e n t has i n s i g h t 
o r c a p a c i t y to make r e s p o n s i b l e d e c i s i o n " - - A l a s k a . 

7 . There i s no p r o v i s i o n f o r m e n t a l l y re ta rded p a t i e n t s , but there are p r o v i s i o n s 
f o r the m e n t a l l y i l l - - ARIZONA REV. STAT. t i t . 36 , §§202(B) , 521 (1966 Supp.) 
(mal t rea tment) ; IOWA CODE c h . 229, §38 (1965 Supp. ) (mal t rea tment ) ; KANSAS STAT. 
c h . 59 , §§2927, 2928 (1965 Supp. ) (mechanica l r e s t r a i n t s and mal t rea tment ) ; 
MAINE REV. STAT. t i t . 34 , §2252, 2253, 2258, 2259 (1964)(mechanical r e s t r a i n t s 
and mal t rea tment ) ; MISSISSIPPI CODE §6886 (1952)(mal t reatment) ; MISSOURI 
STAT. c h . 202, §§840, 843 (1962)(mechanical r e s t r a i n t s and mal t rea tment ) ; 
NEBRASKA REV. STAT. c h . 83 , §356 (1965 Supp. ) (mal t rea tment ) ; NEW MEXICO 
STAT. c h . 34 , a r t . 2 , §§13,14 (1953, 1965 Supp. ) (mechanica l r e s t r a i n t s and 
mal t rea tment ) ; NORTH CAROLINA GEN. STAT. c h . 122, §47 (1964)(mechanical 
r e s t r a i n t s ) ; NORTH DAKOTA CENTURY CODE t i t . 25 , c h . 03 , §§05, 18, 19 (1960) 
(mechanical r e s t r a i n t s and mal t rea tment ) ; OHIO REV. CODE c h . 5122, §§27, 28, 
33 (1966 Supp. ) (mechanica l r e s t r a i n t s and maltreatment; may be made a p p l i c a b l e 
to men ta l l y re ta rded p a t i e n t s by c h . 5125, §25) ; OKLAHOMA STAT. t i t . 43A, §§91, 
92, 96, 134 (1961)(mechanical r e s t r a i n t s , mal t reatment , and major med ica l 
t reatment; fo rmer ly a l s o a p p l i c a b l e to men ta l l y re ta rded p a t i e n t s ) ; RHODE 
ISLAND GEN. LAWS t i t . 26 , c h . 3, §§18-23 (1956)(mal t reatment) ; SOUTH DAKOTA 
CODE t i t . 30 , §9901(1939)(maltreatment); TEXAS REV. CIVIL STAT. a r t . 5547, 
§§9,20 ,70 ,71 (Vernon 1958)(mecharical r e s t r a i n t s and mal t rea tment ) ; UTAH CODE 
t i t . 64, c h . 7 , §§8 , 22, 46 , 47 (1953)(mechanical r e s t r a i n t s and m a l t r e a t 
ment) ; WYOMING STAT. t i t . 25 , § § 5 2 ( f ) , 70 , 71 (1965 Supp. ) (mechanica l 
r e s t r a i n t s and mal t rea tment ) ; D . C . CODE t i t . 21 , §§ 562, 563 (1966 Supp.V) 
(mechanical r e s t r a i n t s and mal t rea tment ) . 

8 . A c t i v i t y made c r i m i n a l i s desc r ibed a s : "ha r sh , c r u e l o r unkind treatment 
o f , or any neg lec t of duty towards" a p a t i e n t , C a l i f o r n i a ( c f . PENAL CODE 
§673) , Montana, New York [ c f . PENAL LAW § 1 1 2 3 ( 1 ) ] , Utah; "to w i l f u l l y t ease , 
r i d i c u l e o r abuse any m e n t a l l y d e f i c i e n t o r men ta l ly re ta rded p e r s o n . . . " 
Arkansas ( c f . t i t . 59 , §§256, 257); " rude , i n s o l e n t o r angry touching o f 
a p a t i e n t " - - Ind iana ; t o i l l - t r e a t o r w i l l f u l l y neglec t a "menta l ly d e f i c i e n t " 
person - - Massachuse t t s ; t o i n t e n t i o n a l l y abuse o r i l l - t r e a t a p a t i e n t - -
Minneso ta ; t o " w i l l f u l l y bea t , s t r i k e , wound o r i n j u r e any i n m a t e . . . o r . . . i n 
any other manner whatsoever m i s t r e a t or m a l t r e a t , handle or t r e a t any such 
inmate in a b r u t a l or inhuman manner, o r . . . u s e any more fo rce than is 
reasonably or apparen t ly necessary fo r the proper c o n t r o l , treatment or 
management of such inmate" - - M i s s o u r i ; to w i l f u l l y abuse a p a t i e n t - - Nevada; 
t o w i l l f u l l y and mal ic ious ly t ease , p lague , annoy, anger , i r r i t a t e , m a l t r e a t , 
worry or e x c i t e a person " o f unsound or feeb le mind" - - Vermont ( c f . t i t . 13, 
§ 1305); to "mal t rea t or misuse" a pa t i en t - - V i r g i n i a ; to " tease , pe s t e r , 
annoy, or moles t " any p a t i e n t - - West V i r g i n i a ; to t r e a t a p a t i e n t " w i t h 
unnecessary s e v e r i t y , harshness or c r u e l t y , or in any way abuse such 
[ p a t i e n t ] . . . o r . . . w i l l f u l l y re fuse or neg lec t to perform [any r equ i r ed ac t 
w i t h regard to a pat ient]" - - Wyoming. 



9. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3504 ( A p r i l , 1966): 
" R e s t r a i n t and s e c l u s i o n is to be used as an emergency measure, on ly when 
a l l o ther measures have f a i l e d to p r o t e c t the p a t i e n t from i n j u r y to h i m s e l f 
and/or o t h e r s . . . . R e s t r a i n t and s e c l u s i o n s h a l l never be used as punishment 
or as a s u b s t i t u t e f o r more e f f e c t i v e med ica l and nurs ing care programs. 
A l l r e s t r a i n t and s e c l u s i o n , except in cases o f extreme emergency, must be 
p r o p e r l y ordered by a p h y s i c i a n o n . . . " R e s t r a i n t and S e c l u s i o n Order and 
R e p o r t " . . . . In cases of extreme emergency, a p a t i e n t may be r e s t r a i n e d or 
sec luded wi thou t a phys i c i an ' s o r d e r . In such c i r cums tances , a p h y s i c i a n must 
be contac ted immediately f o r h i s e v a l u a t i o n and a t t e n t i o n to the s i t u a t i o n , 
and shou ld prepare the [ f o r m ] . . . i f the r e s t r a i n t or s e c l u s i o n is to be 
con t inued" - - C a l i f o r n i a . 

10. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3312 ( A p r i l , 1966): 
"No employee s h a l l s t r i k e , abuse, or i n f l i c t c r u e l t y by p h y s i c a l means upon 
any p a t i e n t . The use of p h y s i c a l s t r e n g t h to secure coope ra t i on of p a t i e n t s 
is to be avoided and is to be undertaken on ly to the extent necessary to 
in su re the s a f e ty and comfort of the p a t i e n t . . . . . No employee s h a l l abuse 
or i n f l i c t c r u e l t y by p s y c h o l o g i c a l means upon any p a t i e n t . No employee 
s h a l l use language or take a c t i o n s which are d e t r i m e n t a l to p a t i e n t s 
we l f a r e " - - C a l i f o r n i a . 

11. DEP'T OF MENTAL HYGIENE: POLICY & OPERATIONS MANUAL §3506 ( A p r i l , 1966): 
"'Consent to M e d i c a l and S u r g i c a l T r e a t m e n t . . . ' s h a l l be o b t a i n e d , wherever 
p r a c t i c a l , f o r a l l p a t i e n t s admit ted t o Department operated treatment f a c i l i t i e s . 
In a l l cases , a consent must be obta ined before accep t i ng any p a t i e n t on a 
v o l u n t a r y a p p l i c a t i o n . Th i s is necessary both as a means to f o r e c l o s e l e g a l 
a c t i o n by the person g r a n t i n g consent , and to inform r e l a t i v e s of o p e r a t i v e 
and other procedures . In a d d i t i o n to the p a t i e n t ( i f he i s an a d u l t , not 
p s y c h o t i c or men ta l l y r e t a r d e d , and capable of understanding p rocedure ) , 
i n d i v i d u a l s e n t i t l e d to g i v e consent to treatment of an incompetent are the 
guard ian of the person (not the e s t a t e ) , the spouse, the f a the r or mother, 

and the a d u l t c h i l d r e n . A mar r ied woman is deemed to be an a d u l t . In the 
case of minors (under 2 1 ) , consent must be obta ined from the person hav ing 
l e g a l custody " 

I d . §3506.1: "A s p e c i a l consent must be obta ined f o r psychosurgery . 
Such consent must be s igned by at l e a s t one r e l a t i v e in neares t r e l a t i o n s h i p 
to the p a t i e n t , and a l s o by the p a t i e n t i f he i s capable of unders tanding 
the procedure to be under taken . " 

I d . §3506.2: "Department f a c i l i t i e s have a duty to p rov ide c e r t a i n 
forms of treatment whether or not consent i s on f i l e . These are as f o l l o w s ; 
(1) Recognized and usua l forms of treatment of mental c o n d i t i o n s . (2) Emer
gency ope ra t i ve procedures necessary to save the p a t i e n t ' s l i f e . Such procedures 
may be undertaken upon the written recommendation of a p h y s i c i a n and approva l 
of the super intendent or in h i s absence, the a c t i n g super in tenden t . (3) Opera
t i v e procedure on a cour t committed p a t i e n t , when i t i s necessary or when i t 
i s connected w i t h the s u c c e s s f u l treatment o f the mental c o n d i t i o n , i n c l u d i n g 
mental d e f i c i e n c y . Such procedures may be undertaken on ly a f t e r a l l p r a c t i c a l 
means of o b t a i n i n g a consent have been exhausted, and upon w r i t t e n recommen
d a t i o n of a p h y s i c i a n and approva l of the super intendent or in h i s absence, 
the a c t i n g supe r in t enden t . " 

For r e g u l a t i o n s r ega rd ing the use of exper imenta l drugs and procedures , 
see i d . §3506.3 - - C a l i f o r n i a . 



12. OP. A T T ' Y GEN. (Aug. 28 , 1963, as amended Aug. 17, 1964): " Whi le 
the Board of Commissioners of S ta te I n s t i t u t i o n s is dec la red to be the l e g a l 
guard ian and cus tod i an o f a l l persons admit ted to the Sunland T r a i n i n g 
Centers , never the less the parents remain the n a t u r a l guardian whose 
consent should be secured before any s u r g i c a l o p e r a t i o n is performed unless 
an emergency e x i s t s r e q u i r i n g immediate a c t i o n . I f the parents r e fu se , are 
unable to be l o c a t e d , or are dead, a p p l i c a t i o n should be made to the c i r c u i t 
cou r t fo r pe rmi s s ion to perform such s u r g i c a l o p e r a t i o n . I f the parents 
are a l i v e , every e f f o r t should be made to a s c e r t a i n t h e i r whereabouts and 
t h e r e a f t e r to secure t h e i r consent I f an emergency a r i s e s tha t endangers 
the l i f e and h e a l t h of a p a t i e n t , i t would be the duty of the T r a i n i n g 
Center to do tha t which the occas ion demands w i t h i n the u s u a l and customary 
p r a c t i c e among p h y s i c i a n s and surgeons, a l though no person is present to 
g i v e consent " 

See a l s o OP. ATT 'Y GEN. (June 5, 1964), approving "the adop t ion by the 
D i v i s i o n o f Sunland T r a i n i n g Centers o f a uniform a u t h o r i z a t i o n fo r t r e a t 
ment f o r m . " Th i s form provides f o r genera l "pe rmiss ion to use any and a l l 
methods of d i agnos i s and treatment w h i c h , in the judgment of the p r o f e s s i o n a l 
med ica l s t a f f , are i n d i c a t e d f o r h i s , o r h e r , best w e l f a r e and c a r e . . . ; " 
i t a l s o provides f o r consent " i n the event an emergency r e q u i r e s prompt 
m e d i c a l or s u r g i c a l t r ea tment , " and f o r " s p e c i a l consent [which] w i l l be 
requested as the o c c a s i o n r e q u i r e s and time pe rmi t s" for " e l e c t i v e su rge ry" 
- - F l o r i d a . 

13. " . . .Restraint may be used f i r med ica l and/or s u r g i c a l or p r o t e c t i v e reasons , 
but on ly on a p r i o r w r i t t e n p r e s c r i p t i o n of a p h y s i c i a n . . . No order fo r 
r e s t r a i n t s h a l l be valid fo r more than e i g h t hours . A l l r e s t r a i n e d patients 
s h a l l be so loca ted as to be under constant v i g i l a n c e of ward personne l" 
[DEPT'T OF MENTAL HEALTH: MENTAL HEALTH SERVICE RULE 10.02 (Aug. 3, 1961)] . 
O p e r a t i o n a l procedures f o r l i c e n s e d p r i v a t e t r a i n i n g schools must i n c l u d e 
" p r o h i b i t i o n of mechanical r e s t r a i n t unless p r e sc r ibed by a p h y s i c i a n " 
[ I d . RULE 13.03(H)(2)] - - I l l i n o i s . 

14. A v o l u n t a r y p a t i e n t or a p a t i e n t h o s p i t a l i z e d by c e r t i f i c a t i o n "may be h e l d 
under such r e s t r a i n t and g iven such s tandard treatment as may be necessary 
f o r the w e l f a r e of the p a t i e n t or of the p u b l i c . . . p r o v i d e d , however, that 
surgery may be performed on such pa t i en t s on ly if the consent of the p a t i e n t , 
o r the parent or guard ian of such p a t i e n t , i s f i r s t ob t a ined" ( § 5 - 5 ) . A 
j u d i c i a l l y committed p a t i e n t may be g iven "such standard treatment as 
may be necessary fo r the w e l f a r e of the p a t i e n t , or of the p u b l i c " (§8-20) 
- - I l l i n o i s . 

15. " . . .mistreatment of p a t i e n t s s h a l l be def ined as: (1) F o r c i b l y l a y i n g 
hands on a p a t i e n t (2) S t r i k i n g , push ing , p u l l i n g , or shoving (3) C o r p o r a l 
punishment of any s o r t (4) V i o l e n c e of any charac ter (5) Use of v i o l e n t , 
p rofane , or obscene language (6) Any f a i l u r e to respond to a p a t i e n t ' s 
obvious needs or to p rov ide the s u p e r v i s i o n and care he should have 
(7) I n f l i c t i o n of any other mental or p h y s i c a l abuse" [DEP'T OF MENTAL 
HEALTH: MENTAL HEALTH SERVICE RULE 10.01 (Aug. 3, 1961) — I l l i n o i s . 



16. " . . . c o n s e n t fo r surgery must be obtained from the pa t i en t or the parent 
or guard ian of the p a t i e n t , " r egard less of the procedure by which the 
p a t i e n t was h o s p i t a l i z e d . For patients admit ted i n f o r m a l l y , v o l u n t a r i l y , 
or by c e r t i f i c a t i o n wi thou t a subsequent cour t o r d e r , " i n a non-emergency 
case where surgery is deemed necessary , but the p a t i e n t (or parent or 
gua rd i an , i f the p a t i e n t i s a minor) w i l l not o r cannot g i v e consen t , 
such surgery may be performed provided that a cour t order a u t h o r i z i n g the 
s p e c i f i c surgery i s f i r s t obta ined from the C i r c u i t C o u r t . . . I f a n 
emergency e x i s t s and the l i f e of the p a t i e n t i s th rea tened , no cour t order 
i s n e c e s s a r y . " S i m i l a r p r o v i s i o n s are made f o r e l e c t r o - s h o c k treatment 
[DEP'T OF MENTAL HEALTH: MENTAL HEALTH SERVICE RULE 9.01 (Feb. 1, 1965)] 
- - I l l i n o i s . 

17. For p r i v a t e i n s t i t u t i o n s , "the standards of treatment and care to be 
mainta ined s h a l l be such as would be appropr i a t e under e x i s t i n g knowledge 
of the needs of such p a t i e n t s , as determined by the [Commissioner of 
Menta l H e a l t h ] . . . " - - I nd i ana , §1401. 

18. ROSEWOOD STATE HOSPITAL: BULLETIN No. 55 (Feb. 27, 1959): "(1) P a t i e n t s 
a re not to be kept in s e c l u s i o n f o r more than 3 consecu t ive hour s . (2) 
P a t i e n t s are not to be kept in r e s t r a i n t f o r more than 2 consecu t ive hours . 
(3) I t i s recommended a l s o that such cases be thoroughly evaluated in 
o rder t o determine i f o ther c o r r e c t i v e measures, such a s i n t e n s i v e medi 
c a t i o n , cou ld not be r e so r t ed to in order to c o n t r o l d e s t r u c t i v e and 
a s s a u l t i v e behav io r " - - Mary land . 

19. ROSEWOOD STATE HOSPITAL: BULLETIN No. 75 ( J u l y 24, 1959): "From time 
to t i m e , a p a t i e n t may r equ i r e an emergency o p e r a t i o n . Sometimes t h i s 
may happen on weekends and/or h o l i d a y s and the f a m i l y cannot be reached. 
I n such i n s t a n c e s , the Superintendent's (or i n h i s absence, the C l i n i c a l 
D i r e c t o r ' s ) pe rmiss ion should be obta ined by t e l e p h o n e . . . . " - - Mary land . 

20. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , see DEP'T OF MENTAL 
HEALTH: REGULATION No. 6 (1955), p r o v i d i n g r u l e s f o r the use of s e c l u s i o n , 
mechanica l r e s t r a i n t , t he rapeu t i c and chemica l r e s t r a i n t , and packs and 
cont inuous baths - - Massachuse t t s . 

2 1 . RULES & REGS. OF DEP'T OF MENTAL HEALTH §4.7 (1964): "Mechanica l r e s t r a i n t 
or s e c l u s i o n s h a l l on ly be used by order of the med ica l super in tendent 
f o r s a t i s f a c t o r y s u r g i c a l or med ica l reasons , or to prevent a p a t i e n t 
from i n j u r i n g h i m s e l f o r o t h e r s . " For r u l e s regard ing r e s t r a i n t and 
s e c l u s i o n i n l i c e n s e d p r i v a t e i n s t i t u t i o n s , i n c l u d i n g r equ i red records 
t he r eo f , see i d . § § 9 . 3 ( B ) , 9.9(H) - - M i c h i g a n . 

22. RULES & REGS. OF DEP'T OF MENTAL HEALTH §4.1 (1964): "Any employee of 
the h o s p i t a l who abuses a p a t i e n t in any way s h a l l be subjec t to immediate 
d i s m i s s a l . Continued complaints from the p a t i e n t r ega rd ing an employee 
s h a l l b e thoroughly i n v e s t i g a t e d and, i f s u b s t a n t i a t e d , h i s employment 
s h a l l be t e r m i n a t e d . " For a s i m i l a r p r o v i s i o n a p p l i c a b l e to l i c e n s e d 
p r i v a t e i n s t i t u t i o n s , see i d . § 9 . 9 ( I ) - - M i c h i g a n . 



23. C f . RULES & REGS. OF DEP'T OF MENTAL HEALTH §4.4 (1964), p r o v i d i n g tha t 
pe rmi s s ion to use e l e c t r o - s h o c k treatments must be obta ined "from the 
l e g a l l y r e s p o n s i b l e person" - - M i c h i g a n . 

24. "The standards h e r e i n e s t a b l i s h e d [as "the measure of s e r v i c e s " f o r the 
men ta l ly i l l ] s h a l l be adapted and a p p l i e d to the d i a g n o s i s , care and 
treatment o f . . . m e n t a l l y d e f i c i e n t p e r s o n s . . . " [ ch . 246, § 0 1 4 ( 9 ) ] . 

C f . c h . 609, §06 (1964): "Reasonable fo rce may be used upon or 
toward the person of another wi thou t h i s c o n s e n t . . . (8) When used to 
r e s t r a i n a m e n t a l l y i l l o r men ta l ly d e f e c t i v e person from i n j u r i n g h i m s e l f 
or another or when used by one w i t h a u t h o r i t y to do so to compel compliance 
w i t h reasonable requirements f o r h i s c o n t r o l , conduct or t reatment ; o r (9) 
When used by a p u b l i c or p r i v a t e i n s t i t u t i o n p r o v i d i n g custody or treatment 
aga ins t one l a w f u l l y committed to i t to compel compliance w i t h reasonable 
requirements f o r h i s c o n t r o l , conduct o r t reatment" - - Minneso ta . 

25. MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY c h . V I I I , 
§ V . I , a t 74 (1959): " I f the p a t i e n t should compla in of h i s ca r e or t r e a t 
ment, a prompt r e p o r t of the complaint should be made to the super in tenden t , 
i n order tha t he may i n v e s t i g a t e i t s a c c u r a c y . . . . " - - Minneso ta . 

26. Both c h . 246, §10, and c h . 256, §06, p e r t a i n to "a s u r g i c a l o p e r a t i o n 
necessary to save the l i f e , h e a l t h , e y e - s i g h t , h e a r i n g , or a l imb of any 
p a t i e n t . " Chapter 246, §10, provides f o r the super in tendent to a u t h o r i z e 
"such s u r g i c a l ope ra t i on p rov ided that a f t e r d i l i g e n t search the consent 
of the proper r e l a t i v e s or guard ian cannot be had in season to e f f e c t such 
s a v i n g . " Chapter 256, §05, provides tha t the Commissioner of P u b l i c 
W e l f a r e , as guard ian of the p a t i e n t , may consent to such an o p e r a t i o n . 

C f . MANUAL OF DEP'T OF PUBLIC WELFARE; MENTAL DEFICIENCY & EPILEPSY 
c h . V I I , § I I I . A , a t 61 (1959): "Consent of the neares t r e l a t i v e must 
be obta ined fo r an o p e r a t i o n other than s t e r i l i z a t i o n on a minor or an 
a d u l t . I f the neares t r e l a t i v e i s a l s o under guard iansh ip o r committed 
as men ta l l y i l l , consent must come from the nearest r e l a t i v e not l e g a l l y 
incompetent . If no r e l a t i v e can be l o c a t e d , the Commissioner may g ive 
consent. . . When an immediate ope ra t i on is necessary and n e i t h e r a r e l a t i v e 
nor the Commissioner can be l o c a t e d , the super in tendent may a u t h o r i z e 
the o p e r a t i o n . . . " - - Minneso ta . 

27. C f . OP. A T T ' Y GEN. No. 73 (Oct . 14, 1953), de te rmining tha t a t the time 
of e n t e r i n g a mental h o s p i t a l , n e i t h e r the patient nor anyone in h i s 
b e h a l f can g i v e pe rmis s ion to the h o s p i t a l to perform s u r g i c a l opera t ions 
on him f o r an i n d e f i n i t e fu ture time whenever the h o s p i t a l s t a f f may 
decide such opera t ions are necessary - - M i s s o u r i . 

28. "The d e c i s i o n [of the super intendent] to perform such s u r g i c a l o p e r a t i o n 
s h a l l be a r r i v e d a t on ly a f t e r c o n s u l t a t i o n and approva l o f a t l e a s t 
two o ther p h y s i c i a n s and surgeons l i c e n s e d to p r a c t i c e in t h i s s t a t e " - - Nevada. 



29. LACONIA STATE SCHOOL: CHILD CARE §5.41 (no d a t e ) : "Form 5:30/E must 
be completed whenever any r e s i d e n t i s p laced under r e s t r a i n t or in s e c l u s i o n . 
At the c l o s e of the s e c l u s i o n or r e s t r a i n t p e r i o d t h i s completed form 
should be forwarded to the p h y s i c i a n i n charge of the case who w i l l s i g n 
i t and f i l e i t i n the r e s i d e n t ' s permanent r e c o r d . . . . N o r e s t r a i n t o r 
s e c l u s i o n of any form should be a p p l i e d on any r e s i d e n t w i thou t w r i t t e n 
order of a s c h o o l p h y s i c i a n . . . . . " - - New Hampshire. 

30 . LACONIA STATE SCHOOL: GENERAL RULES FOR EMPLOYEES §7 (Apr . 15, 1961): 
"No employee s h a l l s t r i k e or l a y hands on a r e s i d e n t unless i t be in 
defense o f h i m s e l f , o r unless i t i s necessary to prevent s e r i o u s i n j u r y to 
person or property. In such cases on ly the amount of f o r c e necessary to 
accompl ish the d e s i r e d r e s u l t i s a u t h o r i z e d " - - New Hampshire. 

3 1 . C f . §7 : "Each board of managers s h a l l have power to p lace any inmate in 
any h o s p i t a l in the s t a t e fo r such med ica l or s u r g i c a l t reatment as may 
be n e c e s s a r y , . . . the approva l of the commissioner [of I n s t i t u t i o n s and 
Agencies ] f i r s t having been ob ta ined" - - New J e r s e y . 

32 . C f . PENAL LAW §246: "To use or a t tempt , or o f f e r to use, fo rce or v i o l e n c e 
upon or towards the person of another i s not un lawfu l in the f o l l o w i n g 
cases : . . . . ( 6 ) When committed by any person in p reven t ing an i d i o t , l u n a t i c , 
insane person, or o ther person of unsound mind, i n c l u d i n g persons t e m p o r a r i l y 
or p a r t i a l l y depr ived of reason , from committ ing an ac t dangerous to 
h i m s e l f o r to any o t h e r , o r in en fo rc ing such r e s t r a i n t as i s necessary 
f o r the p r o t e c t i o n o f h i s person o r f o r h i s r e s t o r a t i o n to h e a l t h , du r ing 
such pe r iod on ly as s h a l l be necessary to o b t a i n l e g a l a u t h o r i t y f o r the 
r e s t r a i n t o r custody of h i s person" - - New Y o r k . 

3 3 . DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE 
MENTALLY RETARDED at 2, 5 (Oct . 1, 1964): "Under no ci rcumstances s h a l l 
p h y s i c a l fo rce or th rea t o f p h y s i c a l fo rce be used w i t h any p u p i l 
except in s e l f - d e f e n s e , p r o t e c t i o n of persons or p r o p e r t y , or for the 
p r e v e n t i o n of escape. No g rea te r degree of force s h a l l be used than 
is necessary to accompl ish the r e q u i r e d purpose. . . . . 

" C e r t a i n forms o f d i s c i p l i n e are c l e a r l y i n a p p r o p r i a t e and are p ro 
h i b i t e d . Grabbing and pushing uncoopera t ive p u p i l s , use of p r o f a n i t y or 
v e r b a l abuse by s t a f f members, measures which h u m i l i a t e p u p i l s , o r r i g i d 
d i s c i p l i n a r y a c t i o n are not p e r m i t t e d . Whipping, p a d d l i n g , p i n c h i n g , 
s l a p p i n g and any other form of c o r p o r a l punishment are p r o h i b i t e d . 
P h y s i c a l abuse o f p u p i l s i n any form i s p r o h i b i t e d . . . . . 

" I f s e c l u s i o n in an i s o l a t i o n room becomes necessary fo r the p ro 
t e c t i o n of the p u p i l , o ther p u p i l s and/or p r o p e r t y , such removal should 
be of r e l a t i v e l y shor t d u r a t i o n . . . . . The i s o l a t i o n room should meet 
reasonable standards of s a n i t a t i o n , s a fe ty and s u p e r v i s i o n . . . . . . 

"Whenever in r e l a t i o n to a p u p i l a s t a f f member is r e q u i r e d to use 
f o r c e . . . the Super intendent s h a l l r e q u i r e the s t a f f member to submit a 
w r i t t e n r epor t c o n t a i n i n g a l l the c i rcumstances o f the i n c i d e n t . The 
Super in tendent s h a l l submit a copy of such w r i t t e n r e p o r t , together w i t h 
any comments he may w i s h to make, to the D i r e c t o r of P u b l i c W e l f a r e . If 
in r e l a t i o n to a p u p i l a s t a f f member apparen t ly has used fo rce in 
v i o l a t i o n o f p o l i c y , o r i t i s so charged, the super intendent w i l l make, 
o r cause to be made, a f u l l i n v e s t i g a t i o n of the i n c i d e n t . . . . " - - Oklahoma. 



34. There i s no s p e c i f i c c r i m i n a l p r o v i s i o n fo r maltreatment o f p a t i e n t s . 
However, t i t . 50 , §1524, makes a misdemeanor of "the d e n i a l to any i n d i v i d u a l 
o f the r i g h t s accorded to h i m , " w i t h punishment by "a f i n e not exceeding 
one thousand d o l l a r s ($1 ,000) , or imprisonment not exceeding one y e a r , or 
b o t h . " In a d d i t i o n , t i t . 71 , §1488, makes i t a misdemeanor t o v i o l a t e 
any s t a t u t o r y or r e g u l a t o r y p r o v i s i o n of the Department of We l f a r e , w i t h 
punishment " f o r the f i r s t o f f e n s e . . . a f i n e of not less than t w e n t y - f i v e 
d o l l a r s ($25) and not more than one hundred d o l l a r s ($100); and f o r the 
second or any subsequent o f f e n s e . . . a f i n e of not l e ss than one hundred 
d o l l a r s ($100 ) nor more than f i v e hundred d o l l a r s ($500), o r . . . i m p r i s o n 
ment i n the county j a i l o f not more than s i x months, e i t h e r o r b o t h . . . " - -
P e n n s y l v a n i a . 

35 . IADD SCHOOL: INFORMATION ON PROCEDURES REQUIRED OF ALL EMPLOYEES at 3,9 
( Jan . 1965): "Under no c o n d i t i o n s whatsoever w i l l c o r p o r a l punishment 
be t o l e r a t e d . C o r p o r a l punishment i nc ludes any p h y s i c a l abuse. An 
employee a t t acked by a r e s iden t so tha t h i s l i f e or l imb i s in jeopardy 
may, of cour se , p r o t e c t h i m s e l f but t h i s should be done w i t h good judgment, 
p a t i e n c e , and unders tanding. . . . . . 

" . . . I n the event tha t s eg rega t ion becomes necessary f o r the p r o t e c t i o n 
of a c h i l d aga ins t h i m s e l f or others cu r ren t med ica l i n s t r u c t i o n s w i l l 
be f o l l o w e d . . . . 

" . . . T h e use o f p h y s i c a l abuse i s a b s o l u t e l y p r o h i b i t e d i n t h i s 
i n s t i t u t i o n . I f , however, you are forced to make p h y s i c a l con tac t w i t h 
a c h i l d , you are to r epor t t h i s to your supe rv i so r who w i l l (1) c a l l the 
doc to r to examine the c h i l d and (2) secure w r i t t e n statements from a l l 
wi tnesses before they leave the grounds. You w i l l w r i t e a d e t a i l e d 
account of the inc ident before l e a v i n g from duty and submit i t to your 
s u p e r v i s o r . Immediate suspension or d i s m i s s a l may r e s u l t from the unwise 
use o f f o r c e , o r the f a i l u r e to r epor t these i n c i d e n t s " - - Rhode I s l a n d . 

36. There i s no s p e c i f i c c r i m i n a l p r o v i s i o n for maltreatment o f p a t i e n t s . 
However, t i t . 3 2 , §916, makes a cr ime of "the d e n i a l to any i n d i v i d u a l of 
any of the r i g h t s accorded to h i m , " w i t h punishment by a f i n e "not ex
ceeding one thousand d o l l a r s " or imprisonment "not exceeding one y e a r , 
or b o t h . " In a d d i t i o n , t i t . 20 , §301, makes i t a misdemeanor for any 
person charged w i t h the care of a " c h i l d , . . . m e n t a l l y incompetent or h e l p 
l e s s person" to m i s t r e a t or neg lec t tha t person, w i t h punishment by a 
f i n e "not l e s s than two hundred d o l l a r s " or imprisonment "not exceeding 
two y e a r s , " o r both - - South C a r o l i n a . 

37 . C f . §922 (5 ) , p r o v i d i n g that the Department o f Menta l H e a l t h " s h a l l p r o v i d e . . . 
med ica l and s u r g i c a l treatment which w i l l tend to the mental and p h y s i c a l 
b e n e f i t s o f pa t i en t s and which i s designed to l e s sen the inc rease o f . . . m e n t a l 
d e f e c t i v e n e s s " - - South C a r o l i n a . 

38 . C f . t i t . 9 , §816 (1966 S u p p . ) : "Whenever. . . any inmate of any i n s t i t u t i o n 
operated by the department of mental h e a l t h su f fe r s pe r sona l i n j u r i e s 
or death by reason of the misfeasance , malfeasance, or m a l p r a c t i c e on 
the pa r t of any o f f i c i a l or employee of such i n s t i t u t i o n , such inmate, 
l e g a l o r n a t u r a l guard ian o r pe r sona l r e p r e s e n t a t i v e s h a l l have the r i g h t 
t o p e t i t i o n the s t a t e board o f c l a ims fo r compensation fo r such i n j u r i e s 
o r d e a t h . . . " - - Tennessee. 



3 9 . Any p a t i e n t may be g i v e n "such s tandard treatment i n c l u d i n g surgery as 
may be necessary f o r the w e l f a r e of the p a t i e n t . " However, surgery may be 
performed o n p a t i e n t s admit ted v o l u n t a r i l y o r b y c e r t i f i c a t i o n "on ly i f 
the consent of the p a t i e n t or the parent , g u a r d i a n , spouse, or a d u l t 
next o f k i n i s f i r s t o b t a i n e d " - - Tennessee. 

40 . " . . .Where the consent of any person or guard ian is cons idered necessary , 
and i s r eques ted , and such person o r guard ian s h a l l f a i l t o r e p l y immediately 
t h e r e t o , the performance or p r o v i s i o n f o r the treatment or s e rv ices s h a l l 
be ordered by the super in tendent upon the adv ice and consent of three (3) 
m e d i c a l d o c t o r s , at l e a s t one of whom must p r i n c i p a l l y be engaged in the 
p r i v a t e p r a c t i c e of med ic ine . Where there i s no guard ian or r e s p o n s i b l e 
r e l a t i v e to whom request can be made, treatment and o p e r a t i o n s h a l l be 
performed on the adv ice and consent of three (3) p h y s i c i a n s l i c e n s e d by 
the S t a t e board o f M e d i c a l E x a m i n e r s . . . . " - - Texas . 

4 1 . DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING 
SERVICE PERSONNEL at 16 (1965): "The [combative] p a t i e n t may be ab le to 
b e t t e r c o n t r o l h i s emotions i f p laced i n a q u i e t room a l o n e . N o t i f y the 
s u p e r v i s o r immediately f o l l o w i n g the p l a c i n g of a p a t i e n t in a q u i e t 
room. An order f o r s e c l u s i o n must be w r i t t e n by the d o c t o r . I t i s 
the r e s p o n s i b i l i t y of the s u p e r v i s o r to check the p a t i e n t and r epo r t to 
the d o c t o r . . . . . S e c l u s i o n may be used f o r the p r o t e c t i o n of the p a t i e n t 
o r o t h e r s . I t should b e used a s l i t t l e a s p o s s i b l e . . . . " - - V i r g i n i a . 

4 2 . DEP'T OF MENTAL HYGIENE & HOSPITALS: MANUAL OF INSTRUCTIONS FOR NURSING 
SERVICE PERSONNEL at 6, 22(1965): "Employees are not to abuse p a t i e n t s 
in any way. T h i s a p p l i e s to the use of profane language, t h r e a t e n i n g , 
t e a s i n g , i r r i t a t i n g , o r r i d i c u l i n g o f p a t i e n t s . P h y s i c a l abuse such a s 
s t r i k i n g , shoving o r s l a p p i n g p a t i e n t s w i l l not b e t o l e r a t e d and i f such 
an ac t occu r s , the employee w i l l be d i scharged immedia te ly" - - V i r g i n i a . 

4 3 . C f . §14, p r o v i d i n g tha t "the S ta t e H o s p i t a l Board and the super in tendents 
of the r e s p e c t i v e h o s p i t a l s and c o l o n i e s . . . s h a l l so f a r as t h e i r resources 
w i l l p e rmi t , p r o v i d e . . . m e d i c a l and s u r g i c a l treatment as w i l l to 
the mental and p h y s i c a l betterment of p a t i e n t s , and l e s sen the inc rease 
o f . . . m e n t a l d e f i c i e n c y . . . " - - V i r g i n i a . 

44 . STATE TRAINING SCHOOLS GENERAL REGS. RELATING TO EMPLOYMENT §23 
(May, 1964): "No p u p i l is to be p laced in a d e t e n t i o n or ' q u i e t ' room 
wi thou t app rova l from the Super in tenden t , A s s i s t a n t A d m i n i s t r a t o r , D i r e c t o r 
of Cottage L i f e or S u p e r v i s o r . In emergency, d e t e n t i o n may be used 
t e m p o r a r i l y provided i t i s r epor ted t o the Supe rv i so r v e r b a l l y w i t h i n a n 
h o u r . . . . Your d a i l y ward r e p o r t must show the hour at which a p u p i l was 
so conf ined or released...... Mechan ica l r e s t r a i n t is to be used on ly w i t h 
approva l from the Superintendent or s t a f f and f o r the purpose of treatment 
or p r o t e c t i o n and not as a d i s c i p l i n a r y m e a s u r e . . . . Your d a i l y ward r e p o r t 
r epo r t must show any r e s t r a i n t used" -- Wyoming. 

4 5 . STATE TRAINING SCHOOL: GENERAL REGS. RELATING TO EMPLOYMENT §11 (May, 1964): 
" . . . A n y employee who i s c r u e l o r m i s t r e a t s a r e s i d e n t in any manner w i l l 
be d i smissed w i t h o u t n o t i c e . . . " - - Wyoming. 



















Chart V - E . PROTECTION AND RIGHTS OF MENTALLY RETARDED PATIENTS -- REVIEW AND RELEASE 

FOOTNOTES 

1. "The super in tendent may a u t h o r i z e the r e l ea se of any r e s i d e n t to the 
custody of h i s parent or guard ian who r e t a i n s l e g a l cus tody , or to another 
person des ignated by the parent or gua rd i an . 

" I n the absence of such a u t h o r i z a t i o n any parent or guard ian who 
r e t a i n s l e g a l custody o f any r e s i d e n t may f o r m a l l y request h i s r e l e a s e in 
w r i t i n g , which r e l e a s e s h a l l be granted a t the e a r l i e s t reasonable oppor
t u n i t y , but not more than 48 hours a f t e r r e c e i p t of a w r i t t e n a p p l i c a t i o n . 
I f such r e l e a s e i s e f f ec t ed con t ra ry to the adv ice of the super in tendent 
based on a recent comprehensive e v a l u a t i o n of the i n d i v i d u a l , the super
in tendent s h a l l s o adv i se the parent o r guard ian i n w r i t i n g . I f i n the 
o p i n i o n of the super in tendent the h e a l t h , s a f e t y , w e l f a r e , o r morals o f 
the r e s i d e n t are s e r i o u s l y endangered by r e l e a s e , he s h a l l so adv i se the 
d i r e c t o r [of the s t a t e a u t h o r i t y ] , who may thereupon at t h i s d i s c r e t i o n take 
a c t i o n [ to o b t a i n a n appropr i a t e cour t order] under A r t i c l e 6 . . . " - -
A . A . M . D . Draf t A c t . 

2 . The char ted p r o v i s i o n s f o r the men ta l ly i l l are a l s o a p p l i c a b l e t o the 
men ta l l y re ta rded because mental r e t a r d a t i o n i s s p e c i f i c a l l y i nc luded i n the 
d e f i n i t i o n o f "mental i l l n e s s " [see Chart I - A ] — A l a s k a , I nd i ana . 

3 . There i s no p r o v i s i o n fo r p e r i o d i c review of men ta l ly re ta rded p a t i e n t s , 
but there are p r o v i s i o n s a p p l i c a b l e t o the men ta l ly i l l - - ARIZONA REV. 
STAT. t i t . 36 , §524(D)(1966 Supp . ) ; ILLINOIS STAT. c h . 9 1 - 1 / 2 , §7-7(1965) ; 
MONTANA REV. CODES t i t . 38 , §111 (1961); TENNESSEE CODE t i t . 3 3 , §609 
(1966 S u p p . ) ; TEXAS REV. CIVIL STAT. a r t . 5547, §77 (Vernon 1958); 
UTAH CODE t i t . 64, c h . 7, §42 (1953): WYOMING STAT. t i t . 25 , §§68, 72(a) 
( i i i ) ( 1 9 6 5 Supp . ) ; D . C . CODE t i t . 21 , §§546, 548 (1966 Supp .V) . 

4. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , see DEP'T OF MENTAL 
HYGIENE: POLICY & OPERATIONS MANUAL §§3721-3724 ( A p r i l , 1966), p r o v i d i n g 
fo r " v i s i t , " "home l e a v e , " " f a m i l y c a r e , " and "work placement" - - C a l i f o r n i a . 

5. HOSPITAL FOR MENTALLY RETARDED: MEMORANDUM 64-11 (Oct . 22, 1964): 
"Frenquency Schedule fo r P s y c h o l o g i c a l T e s t i n g a t H.M.R 



6. There is no s t a t u t o r y p r o v i s i o n , but r e g u l a t i o n s p rov ide f o r a "Community 
Residence Program" which permits "the re ta rded to remain in h i s own home, 
or l i v e in a f o s t e r home and r e c e i v e the b e n e f i t s of community f a c i l i t i e s " 
[HOSPITAL FOR MENTALLY RETARDED: MEMORANDUM 65-11 (Aug. 12, 1965)] . 
There is a l s o "Community Placement" of r e s i d e n t s who have progressed through 
a program of employment t r a i n i n g [HOSPITAL FOR MENTALLY RETARDED: MEMORANDUM 
64-10 (Oct . 14, 1964)] - - Delaware. 

7 . In a d d i t i o n to the char ted p r o v i s i o n s , pa t i en t s may a l s o be : "boarded out" 
-- I l l i n o i s , §§10-10, 12-8, 12-19 [see a l s o DEP'T OF MENTAL HEALTH: MENTAL 
HEALTH SERVICE RULE 2.02 (Apr . 10, 1965)] ; g i v e n " fu r loughs" -- I n d i a n a , 
§1908; "removed as a h a b i l i t a t i o n measure" -- Iowa, §77. 

8. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , see DEP'T OF MENTAL HEALTH: 
CODIFIED OFFICIAL BULLETINS V - 2 . 0 0 (June 5, 1963), V-11 .00 ( J u l y 16, 1964), 
p r o v i d i n g f o r " v i s i t , " " leave of absence," and "community work placement" 
- - I nd i ana . 

9. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , see WOODWARD STATE HOSPITAL-SCHOOL: 
MEMORANDUM 62-4 (Mar. 28, 1962), p r o v i d i n g f o r "community placement" in 
county homes, f a m i l y c a r e , c u s t o d i a l homes, and nu r s ing homes. There is 
a l s o p r o v i s i o n f o r "job placement" and s p e c i a l i z e d t r a i n i n g programs through 
the S t a t e D i v i s i o n of V o c a t i o n a l R e h a b i l i t a t i o n [WOODWARD STATE HOSPITAL -
SCHOOL: MEMORANDA 6 2 - 2 7 ( 4 ) ( J u l y 20, 1962), 62-50 (Oct . 16, 1962)] Iowa. 

10. There i s no s t a t u t o r y p r o v i s i o n fo r c o n d i t i o n a l r e l e a s e o f m e n t a l l y re ta rded 
p a t i e n t s , but there i s a p r o v i s i o n a p p l i c a b l e t o the men ta l l y i l l - -
KANSAS STAT. c h . 59 , §2924 (1965 Supp . ) ( "conva lescen t s t a t u s " ) ; MONTANA 
REV. CODES t i t . 38 , §§501-507 (1947, 1965 Supp . ) ( "conva lescen t l e a v e " ) ; 
NORTH CAROLINA GEN. STAT. c h . 122, §§67-68.1 (1964) ( "p roba t ion" ) ; UTAH 
CODE t i t . 64, c h . 7 , §§27, 43 (1953)(placement at board , and " c o n d i t i o n a l 
r e l e a s e " ) . 

11. ROSEWOOD STATE HOSPITAL: BULLETIN No. 59 , §3 ( A p r i l 3, 1959): "Students 
and cot tage p h y s i c i a n s should con t i nuous ly see tha t p a t i e n t s have one 
p h y s i c a l examinat ion done at l e a s t once a yea r " - - Mary land . 

12. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , there are r e g u l a t o r y procedures 
f o r "home v i s i t " [ROSEWOOD STATE HOSPITAL: BULLETIN No. 166 (May 12, 1961)] 
- - Mary l and . 

13. " . . . s u c h pa ro l e may be granted f o r a p e r i o d not exceeding one yea r , or such 
fu r the r pe r iod or per iods for which s a i d p a r o l e may be renewed at the o p t i o n 
o f the med ica l super in tendent o r c h i e f o f f i c e r , upon a p p l i c a t i o n i n w r i t i n g , 
endorsed by the r e l a t i v e s , f r i e n d s or o ther persons at whose ins t ance the 
s a i d p a t i e n t was f i r s t committed, and who s h a l l o b l i g a t e themselves to g i v e 
h im or her proper care d u r i n g t he pe r iod of such pa ro l e or any renewal or 
renewals thereof " - - Mary land . 



14. DEP'T OF MENTAL HEALTH: REGULATION No. 20, § 13 ( d ) , ( e ) ( 1 9 5 5 ) , provides 
tha t f o r l i c e n s e d p r i v a t e i n s t i t u t i o n s , " r e s iden t p a t i e n t s s h a l l r e c e i v e 
mental and p h y s i c a l examinat ion a t l e a s t a n n u a l l y . . . . I n the ins t ance 
o f schools for the m e n t a l l y d e f i c i e n t , e d u c a t i o n a l progress notes s h a l l 
be made monthly . Records of i n d i c a t e d p s y c h o l o g i c a l t e s t s made s h a l l 
a l s o be kep t" - - Massachuse t t s . 

15. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , r e g u l a t i o n s p rov ide for 
" v i s i t " and " p a r o l e . " The l a t t e r procedure , which i s s p e c i a l l y a p p l i c a b l e 
to the S t a t e Schools f o r the M e n t a l l y D e f i c i e n t , "means r e g u l a r l y super
v i s e d work placement in the community and may extend f o r an i n d e f i n i t e 
pe r iod of t ime" [DEP'T OF MENTAL HEALTH: REGULATION No. 8, §§3 ,6(1955)] 
- - Massachuse t t s . 

16. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , there are r e g u l a t o r y 
procedures f o r " v i s i t " and " f a m i l y c a r e " [RULES & REGS. OF DEP'T OF 
MENTAL HEALTH §§3.10 ( B ) , 7.9 (1964)] -- M i c h i g a n . 

17. "Any p a t i e n t aggr ieved by the term s p e c i f i e d f o r convalescent s t a tu s may 
appeal the d e c i s i o n of the med ica l super in tendent to the probate cour t 
o f the county o f r e s idence" - - M i c h i g a n . 

18. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , there are r e g u l a t o r y 
procedures f o r " v i s i t s " and " v a c a t i o n s " [MANUAL OF DEP'T OF PUBLIC WELFARE; 
MENTAL DEFICIENCY & EPILEPSY c h . V I , §V, at 50-55 (1959) ] . The r e g u l a t i o n s 
a l s o p rov ide d e t a i l e d procedures fo r "community placement" [ i d . c h . I V , 
§VII , a t 24-29; c h . V, §I I I , a t 33-40] - - Minneso ta . 

19. In a d d i t i o n to the char ted s t a t u t o r y p r o v i s i o n s , there are r e g u l a t o r y 
procedures f o r "Work p lacements , " "Home Placement ," and " V a c a t i o n s " 
[LACONIA STATE SCHOOL: EDUCATION & TRAINING § 6 . 1 0 ( 3 ) , ( 4 ) , ( 6 ) ( A p r . 5, 1962)] 
-- New Hampshire. 

20. BUREAU OF COMMUNITY INSTITUTIONS, DEP'T OF INSTITUTIONS & AGENCIES: 
MANUAL OF STANDARDS FOR INSTITUTIONS FOR THE MENTALLY RETARDED § I I I . C , 
a t 9 (May 23 , 1957): " P e r i o d i c p s y c h o l o g i c a l guidance and t e s t i n g s h a l l 
be made to i n s u r e the best i n d i v i d u a l development" -- New J e r s e y . 

21 . The Board of D i r e c t o r s of Los Lunas H o s p i t a l and T r a i n i n g School orders 
pa ro l e of an inmate "upon adv ice of the med ica l super in tendent [or 
a c t i n g s u p e r i n t e n d e n t ] . . . i n coopera t ion w i t h any competent i n t e r e s t e d 
p h y s i c i a n o u t s i d e s a i d i n s t i t u t i o n " — New Mex ico . 

22. The char ted p r o v i s i o n s fo r the men ta l l y i l l are s p e c i f i c a l l y made a p p l i c a b l e 
to m e n t a l l y re ta rded pa t i en t s by c h . 5125, §25 - - Ohio . 

23. The char ted p r o v i s i o n s may be o b s o l e t e , s i n c e they o r i g i n a t e d p r i o r to 
the t r a n s f e r o f s t a t e i n s t i t u t i o n s f o r the men ta l l y r e t a rded from the 
former Department of Menta l Hea l th and Menta l R e t a r d a t i o n to the Department 
o f P u b l i c W e l f a r e . See t i t . 56 , §§301, 303, 310(b) ; note 24 i n f r a - -
Oklahoma. 



24. DEP'T OF PUBLIC WELFARE: POLICIES & PROCEDURES; STATE SCHOOLS FOR THE 
MENTALLY RETARDED at 6 (Oct . 1, 1964): "At the e x p i r a t i o n of s i x months 
o n t r i a l v i s i t , the p u p i l w i l l b e e i t h e r d ischarged o r re turned t o the 
S t a t e School fo r the M e n t a l l y Retarded. ....The d i s cha rge w i l l be d e t e r 
mined to be in the best i n t e r e s t o f the s t a t e s c h o o l o r p u p i l " - - Oklahoma. 

25. DEP'T OF SOCIAL WELFARE: POLICY, PROCEDURE AND FUNCTIONAL ORGANIZATIONAL 
CHART RE LADD SCHOOL § I I . E . 2 , at 6 ( J u l y 20, 1965): "There s h a l l be a 
scheduled , p e r i o d i c rev iew of each r e s i d e n t re ta rded i n d i v i d u a l to d e t e r 
mine cu r ren t s t a t u s o f development, i n i t i a t e o r con t inue i n d i v i d u a l 
programming and/or c o n s i d e r a t i o n f o r t r i a l placement o r d i s c h a r g e " 

--Rhode I s l a n d . 

26. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , there are r e g u l a t o r y procedures 
f o r community placement w i t h n a t u r a l or f o s t e r parents or w i t h r e l a t ives ; 
placement in a b o a r d i n g , r e s t , conva l e scen t , or nu r s ing home, or in a 
community f a c i l i t y fo r the r e t a r d e d . There are p r o v i s i o n s f o r p e r i o d i c 
review of and c o n t i n u i n g s e r v i c e s to p a t i e n t s so p laced [DEP'T OF SOCIAL 
WELFARE: POLICY, PROCEDURE AND FUNCTIONAL ORGANIZATIONAL CHART RE LADD 
SCHOOL § § I I . D . 2 , I I . E . 7 , V . A . 3 ( e ) ( J u l y 20, 1965)] - - Rhode I s l a n d . 

27. In a d d i t i o n to the s t a t u t o r y p r o v i s i o n s , there i s a r e g u l a t o r y procedure 
f o r " v a c a t i o n s " upon request to the super in tendent [BRANDON TRAINING 
SCHOOL: VISITING & VACATION POLICY (June 1, 1965)] -- Vermont. 

28. See BRANDON TRAINING SCHOOL: ADMISSION PROCESS (no d a t e ) : " . . . S t u d e n t s 
are e l i g i b l e to leave the i n s t i t u t i o n under such placements as f a m i l y , 
wage, v o c a t i o n a l r e h a b i l i t a t i o n , f o s t e r home care and board ing home 
c a r e " - - Vermont. 

29. But c f . DEP'T OF PUBLIC WELFARE: FAMILY CARE MANUAL § 6 . A ( 2 ) , at 7 
(Sep. 1960) : " I n the case of S t a t e h o s p i t a l s or c o l o n i e s a u t h o r i t y to 
p l ace a p a t i e n t r e s t s w i t h the super in tendent" - - W i s c o n s i n . 

30 . DEP'T OF PUBLIC WELFARE: FAMILY CARE MANUAL §5.A, at 4 (Sep. 1960): 
" . . . T h e p a t i e n t should have recovered from acute symptoms and behavior 
shou ld be f a i r l y w e l l s t a b i l i z e d . The p a t i e n t should have r e c e i v e d 
maximum b e n e f i t through the r e g u l a r i n s t i t u t i o n s s e r v i c e s and be ready 
f o r superv i sed community l i v i n g . The p h y s i c a l c o n d i t i o n should be f a i r l y 
w e l l s t a b i l i z e d . . . The b a s i c c o n s i d e r a t i o n i s that the p a t i e n t i s s e l e c t e d 
f o r placement as a pa r t of a cont inued treatment or r e h a b i l i t a t i v e 
p l a n " - - W i s c o n s i n . 

3 1 . DEP'T OF PUBLIC WELFARE: FAMILY CARE MANUAL §5.D, at 5-6 (Sep. 1960): 
"The super in tendent i s u l t i m a t e l y r e s p o n s i b l e f o r the c a r e , s u p e r v i s i o n 
and w e l l - b e i n g of a p a t i e n t p laced in Fami ly Care . The a c t u a l implemen
t a t i o n and management of the program w i l l u s u a l l y be de legated to a 
s o c i a l worker. . . . . Supe rv i so ry v i s i t s to the home should be made as 
f r e q u e n t l y as necessary , probably once weekly d u r i n g the f i r s t month 
o f placement and a t l e a s t monthly t h e r e a f t e r . . . . " W i s c o n s i n . 









APPENDIX A 

COMPARISON OF INSTITUTIONALIZATION PROCEDURES FOR 
THE MENTALLY RETARDED AND THE MENTALLY I L L 

FOOTNOTES 

a . For the c r i t e r i a used to c l a s s i f y i n s t i t u t i o n a l i z a t i o n procedures , see 
S e c t i o n I I I . A . 

b . Symbols used in t h i s cha r t have the f o l l o w i n g meanings: 

X - i n s t i t u t i o n a l i z a t i o n procedure char ted i n Chart I I , I I I , o r I V . 

0 - i n s t i t u t i o n a l i z a t i o n procedure not char ted but noted in a footnote 
t o Char t I I , I I I , o r I V . 

S - s t a t e ( s ) ( i n c l u d i n g D . C . ) 

P - procedure(s) 




